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Project Funding

TO: Martin P. Honigberg, Chairman
Robert R. Scott, Commissioner
Debra A. Howland, Executive Director and Secretary
Karen Cramton, Director, Sustainable Energy Division

CC: David K. Wiesner, Staff Attorney

The Public Utilities Commission (Commission) approved a commercial and industrial
(C&I) solar rebate program (Program), pursuant to RSA 362-F:10, VIII, by Order No.
25,151 issued on October 1, 2010 (Initiation Order). The Program was recently expanded
and modified pursuant to Order No. 25,764 issued on February 20, 2015 (Modification
Order). The expanded and modified Program was implemented beginning on April 17,
2015.

Recently, a representative’ of several Program applicants requested that the Commission
review and reverse the Program administrative policy that results in inclusion of federal
grants, including the U.S. Department of Agriculture (USDA) Rural Energy for America
Program (REAP) grant, in the funding sources that are counted, together with the
Program incentive requested, toward the applicable cap based on 40% of total project
costs. The applicant representative objects to this inclusion on both procedural grounds
and policy grounds.

Applicant Representative’s Objections and Context

According to the applicant representative, when the Program was initiated, the 40% all-
source funding limitation applied only to state and utility rebates and incentives, and
there was no reduction in the incentive calculation based on receipt of any federal grants

This representative is an installer for several projects where the rebate applicant has also applied for a
USDA REAP grant. An e-mail dated March 24, 2015 from the applicant representative was the first
written request from this representative seeking such clarification, even though he has been informed
repeatedly that all formal inquiries related to Program administration should be submitted in writing to the
Commission.
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or rebates. The initial Program application form contained language stating that: “An
individual project shall not receive rebates or incentives from the state and utility in any
combination that exceeds 40% of the total project cost.”

At some subsequent time, the applicant representative notes, this sentence in the
application form was revised to state that: “An individual project shall not receive rebates
or incentives from the PUC and other sources in any combination that exceeds 40% of
the total project cost.” Later still, the applicant representative notes, the incentive
calculation section of the application form was modified to include new paragraphs 5 and
6 as follows:

INCENTIVE CALCULATION
1. Total Facility Cost (less any sel-instal1er labor costs and used equipment costs)

2. System PV Capaciw (in wart CD/C)) or Thermal System Modeled or Calculated Output (in kBtu/yr:

3. PV: System Capacits’(DjC) X $0.80/Watt

__________

($050/Watt for system expansions)

4. Thermal: System OutputX S0.07(or S0.12)/kBtu/vear =

___________

(S0.04/kBtu/year ror system expansions)

5. a. Other incentives receh’ed (from whom and amount In $ or % of total cost): Q
b. Rebate with Other Tncentives Total Cost ($__J x 0.40 Other incentives received (S__________

________

6. Total Requested Incentive

_________

For Line 6 enter 25% of line I or 100% of line 3 or4opline Sb arSSO,000, whichever is less [550.000 maa).

The applicant representative asserts that these changes in the application forms and
Commission Staffs corresponding calculations of eligible incentive amounts were
significant changes to the Program terms and conditions that should not have been
implemented without prior notice and hearing. Because these changes were implemented
with no formal request for stakeholder input and no public meeting to receive such input,
the applicant representative maintains that the changes are procedurally defective and
therefore should be reversed by the Commission.

The applicant representative also objects to the inclusion of federal grants and rebates in
applying the 40% all-source funding limitation on what seems to be policy grounds. The
applicant representative argues that federal government grant programs, like the USDA
REAP grant, and federal tax benefits, such as the current 30% investment tax credit (ITC)
and accelerated tax depreciation (MACRS), are outside the Commission’s purview and
jurisdiction and therefore should not be the basis for any reduction in the state-funded
solar rebate amount. The representative also asserts that it is arbitrary to count certain
federal government benefits, such as the USDA REAP grant, without also counting the
federal income tax ITC and MACRS depreciation benefits.

The applicant representative did not submit any formal inquiries in writing to the
Commission until March 24, 2015 in the form of an e-mail regarding this Program term,
which has been in effect since Program inception with the language clarifications noted
in 2012. The representative did not provide any comments related to this issue at any
recent hearings or in writing during any public comment periods, including the
proceedings regarding the recent Program expansion and modification in which this
limitation with reference to federal as well as state funding sources was included and
approved by the Commission.
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A rebate reduced as a result of the 40% cap was paid to an applicant for which the
representative was involved, on December 23, 2014, and neither the representative nor
the applicant submitted anything in writing regarding this rebate until three months after
the award. Another applicant, for which the representative was also involved, was paid a
rebate reduced as a result of the 40% cap on February 24, 2015. Both of these applicants
signed the Step 1 pre-approval application agreeing to the terms and conditions of the
Program, which included the language “other sources” to be included under the 40% cap.
These applicants, that already have been paid, signed the Step 1 applications under notary
witness on April 28, 2014 and May 19, 2014, and made no complaint until 10-11 months
after agreeing to the provision.

During review of the Step 1 application, Staff specifically asked both applicants whether
they planned to apply or had applied for the USDA REAP grant or other grants or
rebates. Staff also asked both applicants during the Step 2 process whether they had been
paid or approved for a USDA REAP grant or other grant or rebate. Other applicants, that
have applied for a USDA REAP grant and for which a Step 2 application has not been
processed and for which this representative was involved, also signed the Step 1
application with notary witness and agreed to the terms and conditions of the Step 1
application. Other applicants, for which this representative was not involved, have been
paid rebates reduced by the 40% cap, and no complaints have been received regarding
these paid rebates.

Program Implementation Background

The Program was developed after a technical session, a public hearing, and a public
comment period. The Initiation Order directed Staff to develop the application forms
which would contain the program terms, conditions, and technical requirements. The
Initiation Order does not specifically mention the 40% all-source funding limitation;
however, the Initiation Order does reference a Staff memorandum dated August 26, 2010
that sets forth revised recommendations for Program design in response to comments
received at a stakeholder technical session. A section of this memorandum covering
rebate levels contains the following recommendation: “An individual project shall not
receive rebates from the state and utility in combination that exceed 40% of the total
project cost.” In the Initiation Order, the Commission accepted Staff’s recommendations
in the August 26, 2010 memorandum, with certain specified clarifications, and directed
Staff to complete work within 30, days on the Program application forms.

Following the Commission’s adoption of the Program in the Initiation Order, Staff
prepared an application form containing a condition based on this quoted language.
During 2012, as noted by the applicant representative, the application form was revised to
reference “rebates or incentives from the PUC and other sources” rather than “rebates or
incentives from the state and utility.” This change to further clarify the program’s intent
was prompted by a rebate applicant which received funding from a community action
agency, using funds available under the American Recovery and Reinvestment Act of
2009 (ARRA), for the full cost of its project. This applicant was denied the rebate
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because the other funding source exceeded the 40% cap. The purpose of the Program
rebate is to provide targeted incentives for project development, not to provide excessive
rebates using public dollars and certainly not to provide a windfall profit for solar energy
system installation as would have occurred in that particular case. During 2013, the
application form was further revised to include the incentive calculation section
excerpted above to provide additional clarification for applicants and to ensure that the
applicants included such additional funding information.

Program applicants have been aware of these terms and conditions stated in the incentive
application since inception and of the clarification since 2012. In fact, Staff is aware of
another potential applicant that did not move forward with a project because they could
not afford the project with a rebate reduced by the inclusion of federal grants in the 40%
cap. Note that each applicant submits and signs the application for a Program incentive
with a notary witness declaring under the penalties of perjury that it “has read and
understands the terms and conditions set forth in this application with attachments and
has agreed to abide by those requirements.” As noted above, during the review of Step 1,
Staff asks the applicant if it has applied or plans to apply for a USDA REAP grant or
other grants or rebates. Again, during Step 2 review, Staff asks the applicant if they have
applied for, been approved for, or been paid for a USDA REAP grant or other grant or
rebate. As evidenced by the program implementation, each applicant is aware of the 40%
cap program condition and funding sources included.

In 2013, Staff also posted a revision to the “frequently asked questions” page on the
Commission’s website; the current version of these FAQs (revised March 26, 2013)
contains the following paragraph (emphasis added):

An applicant for a C&I rebate must take into consideration other rebates and
incentives to determine the maximum rebate allowed from the PUC. The Step 1
application states that the maximum rebate and incentives allowed from the PUC
and other sources cannot exceed 40% of the total project cost. The rebates and
incentives to consider include grants provided by a utility, the federal government
or other entity. The applicant should not include anyfederal tax incentives,
federal tax depreciation, or loans. Also note that the rebate must be less than 25
percent of the total project cost and cannot exceed $50,000.

Staff understands that the purpose of the 40% total cost incentive cap was to limit the
state renewable energy funds made available to projects that may have a lesser need for a
rebate as a result of their receipt of project funding from other sources. The rebate
funding level was set at such a level to incent project development. If project applicants
are receiving other grants or aid from other funding sources, especially utility or public
dollars, then the need for additional funding through the Program may be decreased or
eliminated. Administration of the Program to account for federal and other funding
sources as well as state and utility funding sources was a logical extension of this
underlying policy objective. Staff also believes it is appropriate to include other grants,
rebates and incentives, including federal grants, in the Program incentive calculation,
while excluding federal tax benefits such as the ITC and MACRS depreciation, because
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grants, rebates and incentives are typically received as lump sum cash disbursements.
while tax benefits may be realized over time and may be limited or even unusable
depending on the project owner’s individual tax circumstances.

Staff therefore believes that important policy considerations supported the changes made
to the application forms and incentive calculations subsequent to the initial
implementation of the Program, regardless of the process through which these changes
were adopted. Staff did not seek clarification from the Commission or go through a
public process because these changes served merely to further explain the original intent
of the provisions approved by the Commission. By contrast, if Staff had proposed to
change the actual amount of the cap, say from 40% to 30%, then Staff would have sought
involvement of the Commission. The Staff memorandum outlining the initial Program
terms included the original intent of limiting rebates, especially given limited available
incentive funding. At the time of the Staff memorandum, the primary funding sources
available for renewable energy were utility and state grants. Once Staff became aware of
other funding sources, the language was clarified, since all such funding sources were
intended to be included under the 40% cap.

The Commission recently reaffirmed these policy considerations in the Modification
Order by endorsing a more detailed description of this Program term and condition:

Maximum incentive in combination with other incentives received. Rebate in
combination with other rebates or grants received from the utility or other
programs, including other state, local or federal programs, shall not exceed 40%
of the total cost of the system. (Does not include federal tax credits)

See Modification Order at 16, 18, and 20. In the Modification Order and the preceding
Staff memorandum dated November 7, 2014, this provision was not noted as a change
because Staff did not consider it a change in Program terms and conditions. The
Modification Order was issued after public notice, public comment, and public hearing,
and no commenter objected to or even specifically addressed the 40% all-source funding
limitation or Staffs administration of this limitation. The incentive limitation as quoted
above continues to be a fully effective condition of the Program, including under the
expanded and modified Program approved in the Modification Order.

The Program has included the 40% total funding limitation since its inception, and Staff
has been implementing this condition consistently since its inception, excluding federal
and other source grants and incentives when known. The Program with this funding
limitation makes good use of public funds without providing rebates in excess of
necessary levels.

Staff Recommendation

To preserve the integrity of the Program and of Program implementation, and to provide
the proper incentives without overpaying applicants, Staff recommends that the
Commission continue to implement the Program as it has been since inception, limiting
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the rebate paid to 40% of total project costs taking into consideration federal and all other

rebate and grant ffinding sources, for the reasons noted above. Denial of the applicant’s

representative’s clarification request would serve these objectives.
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