STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS. SUPERIOR COURT
NORTHERN DISTRICT Case No. 216-2015-CV-265

PNE Energy Supply, LLC
Resident Power Natural Gas & Electric Solutions, LLC

V.

Public Service Company of New Hampshire
d/b/a Eversource Energy

PSNH’S MOTION TO DISMISS THE COMPLAINT
OR ALTERNATIVELY
FOR REFERRAL TO THE PRIMARY JURISDICTION
OF THE PUBLIC UTILITIES COMMISSION

Defendant Public Service Company of New Hampshire d/b/a Eversource Energy
(“PSNH”) hereby moves to dismiss the above-captioned Complaint of PNE Energy Supply, LLC
(“PNE”) and Resident Power Natural Gas and Electric Solutions, LLC (“Resident Power”)
(collectively the “Plaintiffs™) for failure to state a claim on which relief may be granted, and as
barred by res judicata. Alternatively, for any counts not so dismissed, PSNH requests that the
Court defer to the primary jurisdiction of the Public Utilities Commission.

As grounds for this Motion, PSNH states as follows:

1. This dispute arises out of Plaintiffs’ claims that PSNH first failed to facilitate, and
then interfered with the transfer of PNE’s retail electric supply customers to another supplier,
FairPoint Energy. Every aspect of that transfer is controlled by Federal and State utility tariffs as
well as regulations within the jurisdiction of the Public Utilities Commission. In fact, before
seeking relief in this Court, the issues raised here have been the subject of at least nine different

dockets at the PUC. See Appendix A to PSNH’s Memorandum in Support of this Motion.



2 Plaintiffs’ 43-page, 159-paragraph Complaint was seemingly designed to portray
this dispute in a manner so complicated that it would survive early dismissal by this Court. Yet
despite that attempt, the Complaint is facially deficient.

3. Plaintiffs assert five causes of action, two for interference with contract (Counts I
and II), one for violation of the New Hampshire Consumer Protection Act, RSA Ch. 358-A
(Count III), and two for “negligence” (Counts IV and V). Counts I and II fail because Plaintiffs
have not alleged that any action by PSNH caused a breach of those contracts or caused them to
fail, or even that there was a loss of any contracts in Count II. Count III fails because RSA 358-
A:3, I exempts from that Act trade or commerce that is subject to the jurisdiction of the Public
Utilities Commission. Rainville v. Lakes Region Water Company, Inc., 163 N.H. 271 (2012).
Plaintiffs have conceded that this case involves issues of tariffs and regulations squarely within
the PUC’s jurisdiction. Counts IV and V fail because the only “duty” PSNH owes to Plaintiffs is
established by Federal and State tariffs and regulations, and Plaintiffs have failed to allege any
violation of those tariffs or regulations. The Complaint may therefore be dismissed without any
further analysis.

4, Further analysis demonstrates, however, that the acts about which Plaintiffs
complain do not support a cause of action. Plaintiffs identify ten acts of alleged wrongdoing by
PSNH. See Appendix B to PSNH’s Memorandum. A review of prior PUC dockets (in which
Plaintiffs raised many of the same issues) and of publicly available documents shows that none
of these alleged acts violated tariffs or PUC regulations and that PSNH’s actions were, in fact,
consistent with those tariffs and regulations.

5. The Complaint should also be dismissed as barred by the doctrine of res judicata.

Plaintiffs filed a complaint against PSNH in the PUC raising many of the same issues they



complain of here and the PUC issued both a final order (Order No. 25,660) and an order on
rehearing (Order No. 25,673) denying the relief that PNE sought in that docket (IR 13-233).
Plaintiffs did not appeal. The cause of action in that docket is the same as that raised here,
namely, PSNH’s alleged failures relating to PNE’s desire to transfer customers to FairPoint.
Because Plaintiffs raised — or could have raised — all of the issues raised here in the PUC, they
are barred from asserting them here, and this Court has no jurisdiction to hear this dispute. RSA
365:21 and RSA 541:22.

6. In the event and to the extent that this Court does not dismiss Plaintiffs’
Complaint, PSNH submits that it should refer the matter to the PUC pursuant to the doctrine of
primary jurisdiction. N.H. Div. of Human Services v. Allard, 138 N.H. 604, 607 (1994). Because
every aspect of this dispute implicates Federal and State utility tariffs, PUC regulations, and a
nascent competitive electricity market overseen by the PUC, the factual and policy issues
involved here should, to the extent they remain undecided, be resolved at the PUC, which has
special expertise in these areas. Absent such a referral, this Court will be put in the position of
interpreting tariffs and regulations involving a situation of first impression namely, the default of
a competitive electric supplier and the fall-out from that default.

7. This case results from the voluntary decision by PNE to default on its obligations
under a Federal utility tariff and its attempt to then blame PSNH for the problems created by that
business decision. Having failed to obtain relief from the PUC, Plaintiffs now seek a “do-over”
in this Court. This Court should not entertain such an action. Accordingly, for the reasons set
forth above and discussed at length in the attached Memorandum, the Complaint should be
dismissed.

8. PSNH is filing a Memorandum of Law in support of this Motion.



9. PSNH requests oral argument on this Motion.

WHEREFORE, PSNH respectfully requests that the Court enter an Order:

(A) Dismissing Plaintiffs’ Complaint in its entirety for failure to state a claim upon

which relief many be granted and/or dismissing the Complaint as barred by the

doctrine of res judicata;

(B)  Altemnatively, dismissing this action until the issues addressed in the Complaint

have been decided by the Public Utilities Commission; and

(C)  Granting such further relief as may be just, equitable and appropriate.

Date: July 31, 2015
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STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS. SUPERIOR COURT
NORTHERN DISTRICT Case No. 216-2015-CV-265

PNE Energy Supply, LLC
Resident Power Natural Gas & Electric Solutions, LLC

V.

Public Service Company of New Hampshire
d/b/a Eversource Energy

MEMORANDUM IN SUPPORT OF PSNH’S
MOTION TO DISMISS THE COMPLAINT OR
ALTERNATIVELY FOR REFERRAL TO THE
PRIMARY JURISDICTION OF THE PUBLIC UTILITIES COMMISSION

This Memorandum supports the Motion of Defendant Public Service Company of New
Hampshire d/b/a Eversource Energy (“PSNH”) to Dismiss the above-captioned Complaint of
PNE Energy Supply, LLC (“PNE”) and Resident Power Natural Gas and Electric Solutions, LLC
(“Resident Power™) (collectively the “Plaintiffs™) for failure to state a claim on which relief may
be granted and as barred by res judicata. Alternatively, for any counts not so dismissed, PSNH
requests that the Court defer to the primary jurisdiction of the Public Utilities Commission.

When all of the verbiage and histrionics in Plaintiffs’ Complaint are sugared off, this case
amounts to nothing more than an attempt to blame PSNH for the admittedly voluntary business
decision by PNE to default on its obligations under a federal electric tariff governing its conduct
in the regional electric marketplace and to further waive its right to cure that default. Based on

the allegations of the Complaint alone, it is clear that if PNE had not made a business decision to



default on its obligations under the tariff, none of the subsequent acts about which Plaintiffs
complain would have occurred.’

L Introduction

The matters set forth in the Complaint involve complex interactions in the nascent
competitive electricity market encompassing multiple players governed by both federal and state
tariffs, and pervasively regulated by the New Hampshire Public Utilities Commission (“PUC”)
through duly implemented Rules (N.H. Admin Rules, Puc 2002)* and myriad administrative
orders. The PUC has stated that the restructured competitive electricity market is composed of
“a complex statutory scheme that has evolved significantly since the Legislature first undertook
to restructure New Hampshire’s electric industry in 1996.” In Re Pub. Serv. Co. of New
Hampshire, 88 N.H.P.U.C. 16 (Jan. 30, 2003). In regard to the very issues that form the basis for
the Complaint, the Plaintiffs themselves have stated:

PNE emphatically opposes any transfer of this matter and these Supplier-Utility

disputes, to the Superior Court. Certainly, the contractual issues — whether PSNH

could withhold customers payments; whether PSNH “suspended” or “terminated”

or, indeed, provided any appropriate notice of its actions, and the like - turn on

the language of the Agreements and might, in some circumstances, be suitable to

Superior Court review. But these “issues of contractual interpretation and

common law” are central to the operating relationship between Competitive
Electricity Suppliers, such as but not limited to PNE, and to carrying out the

1 Throughout this memo, PSNH cites to documents on file with the PUC and to documents referenced by the
Plaintiffs in their Complaint. This Court is entitled to take judicial notice of the decisions and dockets of
administrative bodies and such notice has been allowed in a number of other cases. See, e.g., New England Tel. &
Tel. Co. v. State, 95 N.H. 515, 517 (1949) (taking judicial notice of Public Service Commission’s report); Lichoulas
v. City of Lowell, 555 F.3d 10, 13 (1st Cir. 2009) (upholding trial court’s decision to take judicial notice of FERC
proceedings on a motion to dismiss). Moreover, where documents and actions are referenced in a complaint, use of
those documents in a motion to dismiss does not convert the motion into a motion for summary judgment. Gargano
v. Liberty Intern. Underwriters, Inc., 572 F.3d 45, 47 n.1 (1st Cir. 2009) (“While we ordinarily do not consider
materials that are outside the complaint when reviewing a motion to dismiss under Rule 12(b)(6), we make ‘narrow
exceptions for documents the authenticity of which are not disputed by the parties; for official public records; for
documents central to plaintiffs’ claim; or for documents sufficiently referred to in the complaint.”” (quoting
Watterson v. Page, 987 F.2d 1, 3-4 (1st Cir.1993)).

2 Cited throughout this memo as “Puc.”



mandate of RSA 374-F - matters not only with[in] the Commission’s jurisdiction
but matters warranting application of the Commission’s particular expertise.’

Plaintiffs’ Complaint involves matters that the PUC has adjudicated in numerous dockets,
both on its own motion in exercise of its jurisdiction over the state’s electricity market and in
response to complaints and petitions filed by the Plaintiffs.* Now, having failed to appeal, or to
assert their claims here as part of their causes of action in the PUC, Plaintiffs seck to re-litigate
these specialized issues concerning tariffs and PUC regulations in this Court.

The Complaint alleges that in early 2013, PNE, a “Competitive Energy Power Supplier”
(“CEP”), registered with and regulated by the PUC operating in PSNH’s franchised service
territory, and Resident Power, an electric “aggregator” also registered with and regulated by the
PUC, entered into a contract with FairPoint Energy, LLC (“FairPoint”), also a PUC-registered
CEP, to sell substantially all retail electricity customers served by PNE to FairPoint (the
“FairPoint Contract™). Comp. at Y 39 and 50. $ee also Puc 2002.02 and 2002.05. The focus of
the Complaint is Plaintiffs’ allegation that, contrary to the PUC’s regulations and federal and
state tariff requirements, PSNH first failed to facilitate, and then interfered with, the transfer of
PNE’s retail electric supply customers to FairPoint. Plaintiffs also contend that PSNH then
prevented Resident Power from accomplishing that transfer after PNE defaulted and was barred

from providing any services as a CEP under the federal and state regulatory schemes.’

3 PNE filing with the NHPUC dated October 15, 2013, in its complaint filed against PSNH, PUC Docket No. IR 13-
233 at p.4 (Internal footnote omitted.) < http://tinyurl.com/pm35uqgz >.

4 A list of these proceedings is attached hereto as “Appendix A.”

o Although PNE and Resident Power each sue PSNH, these are affiliated entities with identical ownership and
addresses. August (“Gus”) Fromuth owns (or owned at the time of the events in this Complaint) 99 percent of the
membership interests in both LLCs, with the Deborah O. Fromuth Revocable Trust owning the remaining 1 percent.
Thus, actions taken by either entity were under the de facto control of the other. While Plaintiffs conveniently omit
these facts concerning ownership from the Complaint, there can be no dispute about this issue. Plaintiffs admitted
this ownership in documents filed with the PUC in Dockets DE 13-059 and 13-060 at docket entries 39 and 38,
respectively. See, e.g., http://tinyurl.com/qcr9eqf.



Plaintiffs concede that PSNH’s role in this proposed transfer is entirely governed by

applicable federal and State tariffs and assert five causes of action based on PSNH’s alleged

actions. These include: (1) tortious interference with the FairPoint Contract (Count I, 1 134-

138); (2) tortious interference with the “aggregation” agreements between Resident Power and

PNE’s customers (Count II, Y 139-143); (3) violation of the New Hampshire Consumer

Protection Act, RSA Ch. 358-A (Count III, Y 144-150); (4) negligent breach of a duty to

Plaintiffs to act to facilitate the transfer (Count IV, Y 151-155); and (5) negligent breach of a

duty to Plaintiffs to both facilitate the transfer and to expeditiously provide so-called “Default

Service” by PSNH after PNE defaulted (Count V, Y 156-159).

Although Plaintiffs’159-paragraph Complaint strives to complicate (and obfuscate) the

facts surrounding this dispute, a review of Plaintiffs’ causes of action demonstrates the failings

of the Complaint, including the following:

Plaintiffs allege interference with the FairPoint Contract (Count I) but nowhere does the
Complaint allege that FairPoint failed to perform because of any action by PSNH. The
best Plaintiffs can say is that “FairPoint ultimately backed out of the deal.” Id.112. But
FairPoint may have “backed out” for any number of reasons, including Plaintiffs’ own
breach. Absent an allegation of causation there can be no claim for interference with
contract.

Plaintiffs’ claimed interference with the FairPoint Contract (Count I) also fails because
Plaintiffs studiously guarded the confidentiality of that agreement.® Consequently, PSNH
is alleged to have interfered with a contract it had never seen, and which Plaintiffs
themselves expressly kept secret. Plaintiffs fail to identify some basic issues including,
what terms were interfered with? The law requires more.

Count II alleges interference by PSNH with principal-agent aggregation agreements
between Resident Power and residential electricity customers. But Plaintiffs fail to allege
that Resident Power lost a single aggregation customer or if it did, that the loss was
caused by any wrongful action by PSNH. Moreover, they fail to identify any provision of
the aggregation agreements that was interfered with by PSNH.

8 See “Motion for Confidential Treatment and Protective Order” filed by Plaintiffs with the NHPUC in Docket Nos.
DE 13-059 and 13-060, dated March 12, 2013. < http://tinyurl.com/q6bgyvs >.



e Likewise, Plaintiffs’ claims are based on violation of an alleged duty to facilitate the
transfer of customers from one CEPS to another, which Plaintiffs assert gives rise to a
negligence claim (Counts IV and V). Plaintiffs concede that the relationship between
PSNH and CEPs is comprehensively governed by tariffs, PUC regulations, and PUC
orders (which would, therefore, be the source of any alleged duty). But Plaintiffs do not
allege such a breach of any applicable tariff, regulation or order in any of the 159
paragraphs of the Complaint.” Absent alleged violations of the governing tariff
provisions or of PUC regulations, there is no duty and Counts IV and V fail.

e Plaintiffs allege a cause of action for breach of RSA Ch. 358-A (Count III). This claim
fails because trade or commerce subject to the jurisdiction of the Public Utilities
Commission (exclusive or discretionary) is expressly exempted from that Act. RSA 358-
A:3, L. Rainville v. Lakes Region Water Co., Inc., 163 N.H. 271, 275 (2012).

In support of these fatally defective claims, the Complaint asserts ten allegedly wrongful
actions by PSNH. But these actions are either disposed of by publicly available documents or
have already been litigated before and resolved by the PUC in a series of dockets, including at
least two brought by the Plaintiffs. See Appendix A. Any remaining claims could have, and
therefore must have, been asserted at the PUC. As a result, Plaintiffs’ claims are barred by res
Judicata. Moreover, Plaintiffs’ claims have no legal basis because they are contrary to the
applicable tariffs, applicable PUC regulations, or because Plaintiffs have failed to allege any
actionable conduct.

As explained in detail below, this Court should not entertain Plaintiffs’ action. The
Complaint fails to state a claim for which relief may be granted; alleges violations of statutes that
do not apply; revisits legal and factual matters that were raised, or could have been raised, at the

PUC, and seeks to have this Court address issues that involve complex, comprehensively

regulated activities and policies within the jurisdiction of the PUC.

7 The introduction to the Complaint states that PSNH “breached these Tariff obligations and other provisions” but
that is it. Comp. at 2. None of the 159 paragraphs refers to a specific breach, let alone identifying the provision of
the Tariff that was breached.



11. Factual Background as Alleged in the Complaint
A. The Regulatory Framework Surrounding The Dispute

Plaintiffs allege that PSNH failed to act as an “impartial gatekeeper” in the transfer of
PNE’s customers to FairPoint. Comp. Intro. at 2. The relationship between and conduct in the
marketplace of CEPS, aggregators, and public utilities is governed by PUC regulations® and
PSNH’s Electric Delivery Service Tariff-NHPUC No. 8 (the “PUC Tariff”). (Excerpts from the
PUC Tariff are attached as Exhibit 1.). As a result, it is necessary to understand the regulatory
provisions applicable to that relationship and to PSNH’s duties, many of which are referenced in
the Complaint.

As Plaintiffs point out, following deregulation of the electric utility industry in New
Hampshire, entities like PNE were permitted to become “suppliers” of retail electric service.
Comp. 7 11-17, 19-22. In this structure, CEPs such as PNE compete to provide retail electric
service while the utilities continue to deliver that electricity. Id. Y 24-25. In addition,
companies like Resident Power serve as “aggregators.” Id. Y 39-40. Aggregators act as agents
for customers serviced by suppliers, gathering those customers under agreements akin to powers-
of-attorney by which they have a fiduciary duty to place the customers with suppliers (CEPs) of
the aggregator’s choice. Id.

The wholesale marketplace for electric generation and transmission in New England is
administered by the Independent System Operator — New England or “ISO-NE.” ISO-NE is the
New England Power Pool or “NEPOOL” operating center that “centrally dispatches the electric

generating and transmission facilities owned or controlled by NEPOOL participants.” See PUC

8 The PUC has promulgated comprehensive regulations governing relationship between and conduct in the
marketplace of CEPS, aggregators, and public utilities in Puc 2000, “Competitive Electric Power Supplier and
Aggregator Rules.”



Tariff at 8 (defining ISO-NE and NEPOOL); Comp. §18. ISO-NE regulates entities within its
jurisdiction (including any of the activities of CEPs in the wholesale electric markets) in
accordance with the ISO-NE Tariff (the “ISO Tariff”’) which is subject to review and approval by
the Federal Energy Regulatory Commission pursuant to its authority under the Federal Power
Act, as amended. See 16 USC §791a, et seq. See ISO Tariff at 20. (Excerpts from the ISO
Tariff are attached as Exhibit 2.) The ISO Tariff sets out conditions for “market participants,”
defined as those entities who execute a “Market Participant Service Agreement.” Id. at 58. PNE
executed such an agreement.

Two provisions of the ISO Tariff are directly relevant to this Complaint. First, ISO-NE
requires that all market participants, including CEPs, maintain minimum financial security
requirements to ensure that they have sufficient funds to pay for electricity purchased from the
wholesale marketplace for their customers. Comp. § 48; Exhibit 2 at 135. This becomes
important when a CEP like PNE enters into long term contracts with customers to sell power at a
fixed price, but speculates on power purchases to meet that supply. Comp. Y 59-61. Second,
the ISO Tariff provides that a market participant that fails to meet financial security requirements
and thus “defaults” with ISO-NE will be “suspended from participation in NEPOOL” (Comp.

9 48) and “shall have no ability so long as it is suspended ... to be reflected in the ISO’s
settlement system, including any bilateral transactions, as either a purchaser or a seller of any
products or services.” Exhibit 2 at 140. A default under the ISO-NE Tariff therefore puts a CEP
out of the electric supply business.

At the state level, the PUC has jurisdiction over various activities of CEPs and
aggregators in the retail marketplace. For a CEP to be able to operate in New Hampshire it must

be approved by the PUC and be able to obtain electricity supply in the New England wholesale



energy market. Puc 2003.01(d)(2). The PUC Tariff provides obligations and duties for a CEP
by setting forth “Terms and Conditions for Energy Service Providers.” PUC Tariff at 31. A
CEP is required to be members of NEPOOL eligible to take responsibility for its customers’
electric load obligations and to meet all of the registration and licensing requirements imposed
by the PUC. Id. Thus, just as a default under the ISO Tariff’s financial security requirements
results in suspension from NEPOOL, it also prevents a CEP from supplying energy or engaging
in any transactions governed by the PUC. In the event of a default in the wholesale marketplace,
the PUC Tariff requires that the CEP promptly notify PSNH so that PSNH can take the CEP’s
customer onto its “Default Service,” and requires a CEP to “undertake best efforts to recomply
with its obligations under this Tariff and the Commission’s rules in a timely manner.”™ Id. at 32;
Comp. 749.

PNE concedes that its business relationship with PSNH is governed by the terms of the
PUC Tariff. Comp. Intro. at 2. In June 2013, PNE filed a complaint with the PUC under RSA
365:1' and Puc Part 204 ' concerning charges levied by PSNH (a matter it complains of here).
PNE’s PUC complaint, docketed by the PUC as IR 13-233, stated as follows:

4. PSNH'’s business relationship with PNE (and, importantly, other suppliers) is

controlled by the PSNH Electricity Delivery Service Tariff-NHPUC No. 8 ... .

authorized by the Commission on June 28, 2010. The Tariff includes “Terms

and Conditions for Energy Service Providers” . . . which govern the services

PSNH provides to suppliers, the charges PSNH is permitted to assess PNE and

other suppliers for those services, and the manner in which PSNH may assess
suppliers for the services.

? “Default service” is defined in RSA 374-F:2, I-a, and is a retail electric service regulated by the PUC.

1% RSA 365:1, Complaint Against Public Utilities. — Any person may make complaint to the commission by petition
setting forth in writing any thing or act claimed to have been done or to have been omitted by any public utility in
violation of any provision of law, or of the terms and conditions of its franchises or charter, or of any order of the
commission.

' Part Puc 204, “Complaints Against Public Utilities,” sets forth a comprehensive administrative procedure
concerning complaints against entities over which the PUC has jurisdiction.



See PNE Complaint in Docket No. IR 13-233, attached hereto as Exhibit 3.

The Complaint in this case also concedes that this dispute is governed by the PUC Tariff.
Comp. 1 26, 30-32, 35-38, 49, and 98. More specifically, Plaintiffs allege that when a CEP
wishes to transfer responsibility for providing power to a customer to another supplier, it
communicates with PSNH through a computer network called the Electronic Data Interchange or
“EDIL”"? Comp.Y] 27-28. When PSNH receives a request from a prospective supplier in the EDI
system, the EDI system sends notice of the successful enrollment to that supplier and notice to
the old supplier that the customer has been dropped. /d. 29. Absent an extraordinary event,
each of these events, the processing of the EDI, the notice to the new and old suppliers, and the
change in the customer’s service, occur automatically and generally without any manual
involvement other than the monthly reading of each affected customer’s electric meter.

The PUC Tariff provides that the actual change in service “shall commence upon the next
meter reading date for the Customer” provided that the enrollment notice is received at least two
days before the next scheduled meter read. PUC Tariff at 11, 36; Comp. §31. The reason for
the transfer becoming effective only at the meter read date is to ensure accurate billing of retail
charges to customers by each supplier and to apportion responsibility for obtaining the
customer’s electricity from ISO-NE’s wholesale marketplace. Of import to this case, the PUC
Tariff also provides that “[i]f the Company [PSNH] receives more than one Electronic
Enrollment for the same Customer for the same enrollment period [i.e. each month due to
billing], the first successfully processed Electronic Enrollment shall be accepted. All subsequent

Electronic Enrollments received during that enrollment period shall be rejected.” PUC Tariff at

2 The EDI was established and is regulated by the PUC. See PUC Order No. 22,919 at 83 NHPUC 277 (1998).



36; Comp.§ 32. Finally, in the event that a customer is not receiving service from a CEP for any
reason, the PUC Tariff requires that PSNH “arrange default service.” Comp. § 36.
B. The PNE/Resident Power-FairPoint Transaction

The Complaint arises out of Plaintiffs’ confidential FairPoint Contract, which was not
publically disclosed to PSNH (in any form), until after the events underlying the Complaint.”
According to the Plaintiffs, they began discussions in late 2012 about selling all of PNE’s
customers to FairPoint and executed the FairPoint Contract on February 6, 2013. Comp. § 51.
The Complaint alleges that Resident Power’s aggregation agreements would terminate when the
customers were transferred. Id. § 51.

Plaintiffs concede that because of volatility in the energy markets in late 2012 and early
2013, PNE was having difficulty meeting its financial security requirements with ISO-NE. /d.
9 53."* PUC regulations require that before any non-customer initiated transfer of customers is
made, the current supplier must provide notice of the proposed change 14 days prior to the
effective date of the change so that the customer has the option of selecting a different supplier
within a 30 day period. Puc 2004.05 (k); Comp. § 54. In order to speed up the process (and
apparently alleviate PNE’s financial security issues), PNE and FairPoint filed a Joint Motion for
Expedited Waiver of the 14-day requirement with the PUC. Comp. § 54.

That Motion was filed on February 7, 2013 (one day after the Closing Date of the

FairPoint Contract) and resulted in the opening of a new Docket No. DE 13-049 with the PUC.

13 Plaintiffs filed a completely redacted copy of the FairPoint Contract with the PUC in Docket Nos. DE 13-059 and
13-060 on March 12, 2013. Plaintiffs subsequently filed another version of that contract with only the financial
terms redacted on April 9, 2013 — long after the events complained of allegedly occurred.

'* Although the Complaint does not explicitly so state, a fair inference is that in order to avoid continuing
obligations to purchase power at a high (or volatile price) PNE sought to divest itself of its customers as soon as
possible. Id.  53-54. PNE has conceded elsewhere at the PUC that the default with ISO was a “financially related
suspension.” See Staff Memo in PUC Dockets DE 13-059 at 13-060 at 3, footnote 4. The Memo is referenced
below and attached hereto as Exhibit 4.
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In the Joint Motion, Plaintiffs stated that if the waiver was granted by the PUC “every customer
will have the right to find an alternate provider during the initial 30 day period after notice of
transfer is served,” that “[n]o special off-cycle meter read dates will be necessary as a result of
this transfer,” and that “[t]here will be no risk or detriment to PSNH as a result of this transfer or
requested waiver.” See Joint Petition in Docket DE 13-049 attached hereto as Exhibit 5.

One day later, on February 8, 2013, the PUC granted the request. See PUC letter to
Harry Malone, Esq. of Devine, Millimet & Branch dated February 8, 2013 in Docket No. DE 13-
049 attached as Exhibit 6. Although the PUC granted the proposed waiver, it also informed PNE
and FairPoint that “the Commission directed Staff to commence an investigation into PNE’s
CEPs authorization and the circumstances that necessitated the requested waiver.” Id. at 2.

Subsequently, FairPoint submitted EDI enrollments to effect the transfer of
approximately 8,000 PNE customers to it from PNE. Comp. §Y 56-57. Then, on February 12,
2013, four days after the PUC had granted the notice waiver, PNE’s counsel called PSNH’s
Associate General Counsel to ask if PSNH could vary from the ordinary course of business as set
out in the PUC Tariff and transfer all of the accounts to FairPoint immediately, without waiting
for a meter reading. Id. § 66. PNE concedes that this request was made “in order to avoid an
ISO-NE default and a scenario where its customers would be placed on PSNH’s Default
Service.” Id. §55." PNE alleges that PSNH had the “authority to perform these transfers,”
which required manually entering detailed information for approximately 8,000 customers. /d.

1 68.

' PNE alleges that it requested PSNH to make this immediate transfer in order to avoid defaulting in its security
requirements with ISO-NE. See Comp. § 65. Later, it contends that PSNH “was communicating with” PUC Staff
regarding PNE’s “impending ISO-NE default,” but the discussion cited says nothing about an “impending ISO-NE
default.” Id 9 70.
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On February 14™ PSNH informed PNE that it did not have the personnel to perform the
immediate transfer. Id. Later that same day, PNE (citing to a PUC rule that the PUC staff
opined was inapplicable to this situation) formally requested PSNH to perform off-cycle meter
readings of its approximate 8,000 customers. That request was overtaken by events, as PNE
chose to default on its financial security obligations under the ISO Tariff that same day — within
minutes of making that request.

Eighty-three minutes after PNE’s written request, ISO-NE informed PSNH that PNE
“was suspended from market participation and had waived its right to cure the default.” Id. Y71
(emphasis added). PNE concedes that this default was a voluntary business decision. See Staff
Memo in Dockets DE 13-059 and 13-060, Exhibit 4 at 4, 5, 8 and Exhibit 2. Plaintiffs assert that
ISO-NE “originally requested that PSNH assume responsibility for PNE’s load as soon as
possible,” and that had PSNH done so, they would have been relieved from “continuing to
replenish” PNE’s security account. They also allege that PSNH negotiated a later date with ISO-
NE to harm them. Id. g 72-73,146(c), 158(c). In reality, the federal ISO-NE Tariff controls
how quickly the host utility (in this case PSNH) must act to take on responsibility for a
defaulting supplier’s customers, and PSNH in fact complied with that ISO-NE Tariff, which
required that PSNH act by 12:01 a.m. on February 20,

On February 20, 2013, PSNH deleted the pending EDI enrollments submitted by
FairPoint for the PNE customers in order to place the customers on PSNH’s default service in
compliance with the ISO-NE directive and the PUC Tariff.'® Comp. §79. At that point, in order
to transfer the former PNE customers to FairPoint from PSNH’s default service, FairPoint would

have had to submit new electronic enrollment forms. /d. § 81. However, due to the transfer to

16 «“In the event the Supplier is unable or unwilling to re-satisfy its obligations, the Company may transfer the
Suppliers’ Customers to service under Default Service after notification to the Commission.” PUC Tariff at 32.
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its Default Service and the PUC Tariff’s prohibition on more than one supplier in a month,
PSNH concluded that any such submission by FairPoint could not be accepted until after each
customer’s next monthly meter read date. Comp. §89. The Plaintiffs concede that PSNH’s
interpretations were “consistent with the [PUC] Tariff, which restricted PSNH from accepting
‘more than one Supplier for a Customer during any particular monthly billing cycle.”” Id. 91.
But they nevertheless complain about PSNH’s action, ignoring the preemptive effect of their
own voluntary default in the wholesale marketplace, and that default’s resulting requirement that
PSNH take responsibility for PNE’s customers per the ISO Tariff and place them onto PSNH’s
default energy service per the PUC Tariff. Plaintiffs instead contend that PSNH “thwarted the
eventual transfer of PNE’s remaining customers to FairPoint.” Id. "

Following PNE’s default, Resident Power’s attorneys communicated with the PUC Staff
concerning notices PNE and Resident Power intended to send to “their customers” regarding the
transfer. Id. 9 92-93. According to the Complaint, the PUC Staff contended that if Resident
Power attempted to transfer the customers from PSNH’s Default Service to FairPoint without the
customer’s express approval, this might constitute “slamming.” /d. §993,108."® Resident Power
also complains that PSNH caused the PUC to question whether it remained an aggregator for
these customers after PNE’s default. /d. §§ 100-104. Although alleging that it “did not intend to
cancel its aggregation agreements” (id. § 101), Resident Power concedes that the FairPoint

Contract provided that those agreements “would be terminated as of the transfer of each such

'7 This ignores that fact that by operation of the ISO Tariff, once PNE defaulted it had no remaining customers to
transfer and also the fact that the Complaint is completely devoid of any allegation that FairPoint ever asked PSNH
to transfer customers to it at a date outside the monthly billing cycle. Plaintiffs apparently sat on any alleged right to
transfer the customers in question and never in fact re-initiated those transfers for the billing period after PNE’s
voluntary default.

% Puc 2004. 10(b) defines “slamming” as “initiating the transfer of a customer to a new CEPS or aggregator without
the customer’s authorization.” See also RSA 374:28-a.
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customer account” (id. 9 51) and that the notice sent to PNE’s customers before PNE’s default
stated that “Resident Power will no longer be an aggregator for your account, but will cooperate
with FairPoint Energy to assist in the transition.” Id. § 55."

Allegedly because of the confusion over whether Resident Power remained the
aggregator or whether a transfer without customer authorization would be slamming, Resident
Power filed a Petition for Declaratory Judgment with the PUC addressing these issues. /d.§ 107.
Plaintiffs concede that the PUC Staff “ultimately cast blame on them for this market confusion,”
but still contend that PSNH was responsible for it, alleging that the confusion around FairPoint’s
attempt to re-enroll PNE’s former customers “disrupted the entire PNE/FairPoint” transaction
and that “FairPoint ultimately backed out of the deal.” Id. ] 112, 115.

Plaintiffs also assert that following PNE’s default, PSNH engaged in a campaign in the
media and in the PUC to disparage and discredit them. Id.Y 83-89; 102-111; 115-126.
Supposedly as a result of this campaign, the PUC opened “show cause” proceedings in which it
asserted that “PNE and Resident Power acted recklessly and deceptively in connection with the
transfer of PNE customer accounts to FairPoint and PNE’s financial default with ISO-NE.” Id.
9 122. The show-cause proceedings, initiated by the PUC on its own motion, became Docket
Nos. DE 13-059 (Resident Power) and DE 13-060 (PNE).?

Finally, the Plaintiffs complain that PSNH withheld monies due them during the period

following PNE’s default. Id. Y 94-95.

* In fact, the FairPoint Contract does not state what the Complaint alleges. The Contract reads, “All such Customer
Aggregation Agreements shall be terminated as of the Closing Date for each such Customer,” with the Closing Date
defined as February 6, 2013. Supra, pp. 10-11 (emphasis added).

20 While Plaintiffs contend that the show cause Dockets “ultimately vindicated Plaintiffs’ position that PSNH (not
Plaintiffs) was responsible for any harm or confusion that permeated the marketplace’”” on many of the same issues
they now raise in the Complaint, this contention is contrary to the Commission’s decision in the show-cause dockets.
Id. 124 (emphasis in original). As Plaintiffs concede, the Docket was settled between them and the PUC with an
agreement on the establishment of an escrow fund and reparation payments to all former PNE customers. Id.  126.
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Plaintiffs seek damages for PSNH’s alleged actions, including: the entire amount of the
FairPoint contract as well as for expenses (of an unknown kind) for their efforts to “salvage the
FairPoint deal;” the payments it made to former customers under their settlement at the PUC to
compensate them for the difference between the PNE rate and the Default Service Rate” (as well
as PNE’s “labor and expense” to contact former customers in order to make those payments);
and for attorneys’ fees for the show cause proceeding initiated by the PUC and the action
brought by PNE to recover withheld fees.

Despite the complexity of their Complaint, the alleged wrongful conduct said to give rise
to the five causes of action asserted by Plaintiffs amounts to ten alleged wrongful acts on the part
of PSNH. Comp. {137, 142, 146, 153 and 158. For ease of reference for the Court, these acts
are described in Appendix B to this memo (with reference to the cause of action they are said to
support) and are discussed in detail in Part III.B below. None of these allegedly wrongful acts
states a legally cognizable claim.

III. Plaintiffs’ Factual Allegations Fail to State a Claim Both on Their Face and

When Considered Against Public Documents, PUC Proceedings and
Documents Referenced in the Complaint

Preliminarily, it is useful to consider two points. First, based on the allegations in the
Complaint, it is clear that if PNE had not voluntarily defaulted on its obligations to ISO-NE and
further expressly waived its right to cure that default, the transfer of customers under the
FairPoint Contract would have been completed as “routine.” Comp. §34. Second, if Resident

Power or FairPoint had authority post-default to transfer the customers, a resubmission of EDI

2 Notably, these payments were made pursuant to a settlement agreement negotiated between PNE and the PUC
Staff and voluntarily entered into by PNE. That agreement was approved by the PUC in Docket No. DE 13-060, a
docket where PSNH did not participate except to provide “public comment.” Accordingly, PNE is asking that
PSNH pay for expenses it negotiated and voluntarily incurred to resolve the PUC’s “show-cause” proceedings by
entering into a settlement.

-15-



enrollments at a time consistent with the PUC Tariff could have implemented the transfers
notwithstanding PNE’s voluntary default. The simple truth is this: PNE made a business
decision not to take the market risk of continuing to supply its customers and instead knowingly
off-loaded that risk to PSNH. Likewise, after the PUC decided not to grant Resident Power’s
request for clarification via a declaratory ruling petition, Resident Power decided not to take the
risk of going forward by having the transfers of customers resubmitted into the EDI system. As
a result, neither PNE nor Resident Power took any steps to mitigate their alleged damages caused
by PNE’s voluntary default.

PSNH recognizes that all plausible allegations pled in the Complaint must be taken as
true for purposes of this Motion. McNamara v. Hersh, 157 N.H. 72,74 (2008); K & B Rock
Crushing v. Town of Auburn, 153 N.H. 566, 568, (2006). Yet even under that standard the
Complaint is defective. Plaintiffs have not pled sufficient facts to make out a claim. See
Part III.A below. And even if Plaintiffs had met the facial pleading standard as to their causes of
action, when matters of public record and documents fairly referenced in the Complaint are
considered the Plaintiffs’ factual allegations cannot be sustained as a matter of law. See Part
I11.B below.

A. Based on the Allegations in the Complaint, It is Facially Deficient. Each of

Plaintiffs’ Five Causes of Action Fails to State a Claim on Which Relief May Be
Granted,

1. Plaintiffs Fail to State a Cause of Action for Tortious Interference with
Contract.

Counts I and II of the Complaint purport to state claims for interference with the
FairPoint Contract and Resident Power’s aggregation agreements. Both counts omit an essential

allegation, namely, that FairPoint (in the case of the FairPoint Contract), or Resident Power’s
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customers (in the case of the aggregation agreements) failed to perform or terminated the
contracts because of any action by PSNH.

“To establish liability for intentional interference with contractual relations, a plaintiff
must show: (1) the plaintiff had an economic relationship with a third party; (2) the defendant
knew of this relationship; (3) the defendant intentionally and improperly interfered with this
relationship; and (4) the plaintiff was damaged by such interference.” Tessier v. Rockefeller, 162
N.H. 324, 337 (2011) (internal quotations omitted). A plaintiff must therefore demonstrate that
“the damages claimed were proximately caused by that interference.” Roberts v. Gen. Motors
Corp., 138 N.H. 532, 539 (1994) (where party breaching the contract had a right to do so,
plaintiff could not show interference). See also White v. Ransmeier & Spellman, 950 F. Supp.
39, 41 (D.N.H. 1996) (defendant’s counterclaim did not state a claim for interference with
contractual relations where it “failed to allege any facts demonstrating that the plaintiff’s conduct
caused [its] clients or employees not to perform their contractual obligations to [defendant], or
that the plaintiff’s conduct caused [defendant] not to perform its contractual obligations to third
parties.”)

Counts I and II fail in two respects. First, as shown below in Part II1.B, Plaintiffs have
alleged no “improper” interference in either count because they do not allege any duty on the
part of PSNH to perform “off-cycle meter reads,” any duty to vary from the terms of the PUC
Tariff, any violation of the applicable tariffs in deletion of the electronic enrollments|, or that any
statements made to the PUC were false. Second, and fatal to their claims, Plaintiffs fail to allege
causation. They do not claim that FairPoint failed to perform because of something PSNH did.
The most Plaintiffs can say is that “FairPoint ultimately backed out of the deal.” Comp. J 112.

But they do not allege why that happened, when it happened, or any connection between
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FairPoint “backing out” and PSNH’s actions. Similarly, they fail to allege that any Resident
Power customer withdrew from an aggregation agreement, let alone that it did so due to an
action by PSNH.

Absent an allegation of why FairPoint “backed out,” there are any number of reasons it
might have done so, all of which require speculation by PSNH and the Court.? For example,
FairPoint may have backed out because of PNE’s default with ISO-NE. In particular, Section
7(c) of the FairPoint Contract requires that PNE “will supply electricity” to each customer until
FairPoint begins providing electricity to that customer. (The Contract is attached as Exhibit 7).?
PNE’s ISO-NE default and suspension was thus a breach of the FairPoint Contract, as that
default precluded PNE from supplying electricity to customers under both the ISO-NE Tariff, the
PUC Tariff, and the PUC’s regulations. Moreover, pursuant to Section 8(a)(xi) of the Contract,
PNE represented that it had complied, and until FairPoint began serving customers “will
continue to comply, in all material respects with federal, state, and local laws, rules and
regulations applicable to the Customer Accounts.” By its default, PNE was prohibited from
servicing the customers at all.

Furthermore, the FairPoint Contract provides that all PNE aggregation agreements “shall
be terminated as of the [February 6, 2013] Closing Date for each such Customer.” Exhibit 7,

92(b). Thus, the aggregation agreements PSNH supposedly interfered with had already

2 And, PSNH had no knowledge of what the relationship was between Plaintiffs and FairPoint. As noted earlier,
Plaintiffs sought, and obtained, confidential treatment of that contract from the PUC. It was not until two months
after the events in question that Plaintiffs released a partially redacted version of the Contract — too late to support a
claim of liability for intentional interference therewith.

2 Because the FairPoint Contract is referenced in the Complaint, the terms of that Contract may be cited without
converting this motion to one for summary judgment. PSNH cites it here not to demonstrate why FairPoint “backed
out,” since PSNH does not know why that occurred and Plaintiffs do not say. But the Contract demonstrates why an
allegation of causation is required, particularly in this case.
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terminated long before any knowledge of the FairPoint Contract by PSNH, and nearly a week
before any contact by Plaintiffs to PSNH and any action by PSNH.
In sum, absent allegations of improper interference or of causation, Counts I and II

should be dismissed in their entirety.

2. Plaintiffs Have No Claim Under RSA Chapter 358-A. The Act Specifically
Exempts Trade or Commerce Subject to the Jurisdiction of the Public Utilities

Commission.

Count III of the Complaint alleges a series of acts said to violate the Consumer Protection
Act, RSA Ch. 358-A. These claims are specifically exempted from the Act pursuant to RSA
358-A:3, I, which exempts trade or commerce subject to the jurisdiction of the PUC.

In Rainville v. Lakes Region Water Company, Inc., 163 N.H. 271 (2012), the Supreme
Court considered the scope of the exemption in RSA 358-A:3, I as it applies to the jurisdiction of
the PUC. The appellant contended that the Act exempted only those matters within the PUC’s
exclusive, as opposed to discretionary jurisdiction. The Court disagreed, finding that although
not defined in the Act, the plain meaning of “jurisdiction” was “the legal power, right or
authority to hear and determine a cause.” Id. at 275. Noting that the PUC had authority to
initiate dockets when it believed a utility had “declined or unreasonably failed to render service”
and that individuals could file petitions under RSA 365:1 to challenge any action of a public
utility (see footnote 10 above), the Court concluded that the Act broadly exempts claims falling
within the general authority of the PUC (in Rainville, alleged misrepresentations concerning the
safety of water).

By Plaintiffs” own admission, their claims in this case are similarly exempt. Plaintiffs
concede that the relationship between them and PSNH is governed by tariff provisions and

regulations adopted by the PUC and ISO-NE. Comp. Introduction at 1-2. See also, page 2
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above. And as shown in Part III.B below, the claims raised here have in fact already been or
could have been raised before the PUC. Count III therefore fails to state a claim and should be

dismissed.

3. Plaintiffs’ “Negligence” Claims Fail to State a Claim. Plaintiffs Complain
About a Duty Governed by Applicable Tariffs But Fail to Allege a Violation

of any Tariff Provisions.

Counts IV and V of the Complaint fail for reasons similar to Counts I and II. Although
styling these Counts as negligence claims, the alleged duty identified in the Counts is one for
PSNH to act as a “neutral, agnostic gatekeeper between PNE and Resident Power and their
customers.” Comp. | 152 and 157. Plaintiffs concede that this duty derives entirely from the
PUC Tariff. /d., Introduction at 2. Plaintiffs’ “negligence” claims are therefore nothing more
than a claim that PSNH breached the Tariff, which is akin to a contract claim. J Dunn and Sons,
Inc. v. Paragon Homes of New England, Inc., 110 N.H. 215, 217 (1970) (court will look to the
substance of an action when determining whether it is a tort or contract claim). By classifying
their claims in “negligence,” Plaintiffs invite the Court to apply standards that vary from those
expressed in the applicable tariffs, both those approved under federal law and by the PUC.*

Yet despite the fact that the alleged duty must be based on the PUC Tariff, thé Complaint
is facially defective because Plaintiffs have failed to allege that any PSNH’s actions violated the
Tariff. Absent such an allegation there is no duty, and no cause of action. Counts IV and V

should therefore be dismissed.

* Guglielmo v. WorldCom, Inc., 148 N.H. 309, 313 (2002) (“The filed tariff is ‘the exclusive source of the terms
and conditions by which the common carrier provides to its customers the services covered by the tariff.’ AT&T v.
Central Office Telephone, 524 U.S. at 230, 118 S.Ct. 1956 (Rehnquist, C.J., concurring). ‘The rights and liabilities
as defined by the tariff cannot be varied or enlarged by either contract or tort of the common carrier.’ Id. at 227, 118
S.Ct. 1956 (quotation omitted).”
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B. None of the Wrongful Acts Set Qut in Plaintiffs’ Causes of Action Supports A
Cognizable Claim.

Apart from the facial deficiencies of the Complaint, none of the specific acts alleged to
support Plaintiffs causes of action (as identified in Appendix B) states a viable claim. These acts
fail either because Plaintiffs do not even allege a duty under applicable Tariffs (or any other
duty), because public documents or documents referenced in the Complaint prove that PSNH’s
actions were not wrongful, or because the issues have been raised and decided in the PUC or
could have been raised there, and are thus barred.

1. Alleged Refusal to Perform a “One-time Off-Cycle Transfer” of PNE’s Customer
Accounts to FairPoint.

This claim can be dismissed on the face of the Complaint. Despite conceding that the
relationship between PSNH and PNE is based on provisions of the PUC Tariff and PUC
regulations, Plaintiffs fail to allege any such provision that required PSNH to accommodate this
request by PNE. This is so for good reason; there are none. Like many other contentions in their
Comoplaint, Plaintiffs tell half the story. They omit to point out that the one-time off-cycle
transfer requested is contrary to the terms of the PUC Tariff. PSNH’s duty was to comply with
that tariff, not to vary therefrom.

Plaintiffs allege that on February 12, 2013, their counsel called PSNH counsel to “discuss
the feasibility of transferring all of PNE’s customer accounts to FairPoint immediately” and that
two days later, PSNH declined to do so. Y 65-68. The actual request to make a special “off-

cycle meter read” of the approximate 8,000 customer meters was made by an email and letter to

% Plaintiffs neglect to point out that when they sought permission from the PUC to make the FairPoint transfer
without 14-day notice to their customers, they did so on the express representation that “[n]o special off-cycle meter
read dates will be necessary as a result of this transfer.” See Joint Petition re Waiver, Exhibit 5 at 2, 9. PNE
further informed the PUC that: “There will be no risk or detriment to PSNH as a result of this transfer or requested
waiver.” Id. at2 §11. Thus, PNE asked PSNH to make assist in a transfer in direct contravention to representations
they had made to the PUC, and upon which their waiver request was granted.
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PSNH’s counsel Robert Bersak at 3:11 p.m. on February 14, 2013. (The email and attached
letter are attached hereto as Exhibit 8.) PNE relied on Puc 2004.07, which provides that a CEP
may request an off-cycle meter reading subject to “at least 5 business days’ written notice to the
utility,” and that the utility “may deny any request for an off-cycle meter reading if proper notice
as described ... above is not given.”” Thus, assuming the rule applied, and even if PNE had not
defaulted, PSNH had no obligation to perform the off-cycle read and absolute discretion to
refuse to do so without five days prior notice.

But at 4:38 p.m. (83 minutes after PNE had made the request for the 8,000 off-cycle
meter readings), ISO-NE notified PSNH that PNE had defaulted and that PNE was no longer
able to participate in the wholesale marketplace. The notice required PSNH to take
responsibility for serving the electric load of PNE’s customers. See ISO-NE email to PSNH’s
parent Northeast Utilities” attached at Exhibit 9. At that point, the request for 8,000 special
meter readings in order to make a transfer of customers from PNE to FairPoint was moot and
PNE, as a suspended supplier, had no rights whatsoever with respect to its former customers.
See ISO-NE Tariff at 140. Clearly, a notice requesting PSNH to conduct nearly 8,000 manual,
off-cycle meter reads given 83 minutes before PNE defaulted did not comply with PUC rules.

There can be no dispute about the impact of PNE’s default; the matter has been
conclusively resolved by PUC Order No. 25,660 dated May 1, 2014, issued in PUC Docket No.
IR 13-233. That docket was initiated by PNE itself to challenge the fees imposed by PSNH and
which are also, improperly, the subject of the Complaint. In that Order, the PUC stated as

follows:

% In fact, the letter contains an erroneous reference to Puc 2007.04. No such regulation exists. The context makes
clear that the intended reference was Puc 2004.07(b).

%" Northeast Utilities is now Eversource Energy.
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The PSNH Tariff does not contemplate the circumstances of this case where the
customers of a suspended supplier were switched through a process involving
ISO-NE. The ISO-NE Tariff, however, does address such circumstances: “Any
load asset registered to a suspended Market Participant [PNE] shall be terminated,
and the obligation to serve the load associated with such load asset shall be
assigned” to another entity such as the distribution utility. Ex. 2 at 143. When
PNE agreed to the ISO-NE Tariff as a condition of becoming a supplier, PNE
knew that its suspension would result in the automatic assignment of its
customers. In that sense, PNE initiated the drop of its own customers when it
engaged in the conduct that caused its suspension. Although not an agent in the
usual meaning of that term, the ISO-NE Tariff gave ISO-NE the authority to
direct PSNH to assume PNE’s load similar to an agency relationship in the very
limited sense discussed here.

Order No. 25,660 at 7. (The Order is attached as Exhibit 10). Although it was entitled to appeal
this Order under RSA 365:21 and RSA Ch. 541, PNE failed to do so and is barred by res
Jjudicata and RSA 541:22 from challenging it in this Court.

The “conduct that caused [PNE’s] suspension” was also clear to the PUC when Order
25,660 was issued. In Docket Nos. DE 13-059 and DE 13-060 (the “show cause” dockets about
which Plaintiffs complain in the Complaint), PUC Staff noted that on February 19, 2013, the
President of PNE filed an affidavit with the PUC “advising the Commission that it would be
voluntarily ceasing operations as a CEPS.” See Exhibit 4 at 3.® The ISO-NE notice of default
also points out that PNE had been suspended immediately on February 14™ and that PNE had

“waived their possibility to cure.” Id.

2 0On February 24, 2013, Resident Power sent a notice to PNE’s former customers stating (among other things) that:
“Your former supplier, PNE Energy Supply, suffered from cash flow issues, stemming from record market volatility
that caused them to seek out a buyer for their residential customers (FairPoint Energy). PNE temporarily and
voluntarily suspended their own service of the New Hampshire market, and was not forcibly suspended or removed
from the market as others have suggested, nor has PNE Energy gone out of business. PNE Energy tells us that it
intends to return to the market as New Hampshire’s only locally owned and operated electricity supplier in the next
few weeks.” See Notice attached as Exhibit 11. Likewise, on February 21, 2013, PNE sent a notice to its customers
stating: “You may have read or heard in the media that PNE [Power New England] has been ‘unplugged’ from the
ISO-NE’s power grid. That is true, but it was voluntary and is only temporary. It suffered from cash flow issues,
stemming from record market volatility. It found a buyer for its residential customer book but will remain a supplier
to its commercial and industrial customers.” See Notice attached as Exhibit 12. Any doubt that PNE’s default was a
business decision is belied by these Notices.
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In sum, the PUC has already decided that upon PNE’s default with ISO-NE, its customers
were “automatically assigned” to PSNH and that PNE knew that the ISO-NE Tariff required that
result. Even putting aside the fact that PNE does not — and cannot — argue that PSNH had any
duty to make the off-cycle meter readings, any such readings were made irrelevant by PNE’s
own voluntary default with ISO-NE and its suspension as a CEP. Accordingly, this claim, as set
out in Paragraphs 137(a), 146(a) and 158(a) of the Complaint, should be dismissed.

2. Alleged Failure to inforin PNE and Resident Power that PSNH could have transferred
90% of their customer accounts on an automated basis.

This claim suffers from the same fatal defect as item 1 above namely, nowhere in the
Complaint is there an a_.llegation that PSNH had any duty to inform PNE that it could take its
customers onto its default service immediately. Once again, there is good reason for this
admission — there is no such duty.”

Plaintiffs fail to identify any request made by them to transfer their customers (90% or
otherwise) to PSNH’s default service. The only allegation in the Complaint concerning this
issue is that when PNE made the initial request to make the “off-cycle meter reading,” PSNH
“failed to inform PNE ... that it could have quickly transferred approximately 90% of PNE’s
customer accounts to Default Service.” Comp. § 73. This is a bizarre allegation and claim. The
entire thrust of Plaintiffs’ Complaint is that PSNH should have transferred the accounts to
FairPoint, not to its Default Service. Plaintiffs’ claim therefore amounts to an assertion that
PSNH should have told Plaintiffs that it could make a transfer (to PSNH default service) that the

Plaintiffs didn’t want PSNH to make (they wanted customers transferred to FairPoint).

¥ Moreover, as PSNH informed the PUC in the show-cause proceedings, it had no such ability to immediately
transfer the customers as alleged by Plaintiffs.
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As pled, the claim suggests that PSNH should have taken affirmative steps to inform
PNE that it could take PNE’s customers onto its default service (even if it had no duty to do so)
in order to alleviate PNE’s financial situation. PNE therefore blames PSNH for its default. But
as discussed in Part II1.B.1, this contention was resolved by Order No. 25,660 where the PUC
found that it was PNE’s own conduct, not the conduct of PSNH, that resulted in the transfer of its
customers to default service. That Order concluded that “PNE knew that its suspension would
result in the automatic assignment of its customers.” Exhibit 10 at 7. Moreover, PNE admitted
this point in its pleadings in that Docket. There, PNE stated: “PNE knew that its suspension by
ISO-NE would result in the lapse of its customers to PSNH default service.” See Motion for
Rehearing of Order No. 25,660 at 6 (attached as Exhibit 13). PNE’s complaint is thus that PSNH
failed to tell it what it already knew. This claim, as set out in Paragraphs146(b) and 158(b) of

the Complaint, should therefore be dismissed.

3. Alleged Negotiation of a later date with ISO-NE to assume PNE’s remaining load asset
on February 20, 2013 rather than on an earlier date as originally required by ISO-NE.

This claim suggests that PSNH knew that PNE was planning to default and that PSNH
had discussions with ISO-NE (either before or after that default) about extending the date on
which it was to take PNE’s customers into its default service. Comp. 9§ 74.” The Notice itself,
sent under the ISO Tariff (referenced therein as the RTO Tariff),” proves otherwise:

Per the RTO Tariff, Section I, Exhibit 1D, “ISO New England Billing Policy,”

this load asset will need to be retired as soon as practicable, but no later than
00:01, Wednesday February 20, 2013 (3 business days following the date of the

30 Apparently, PSNH is alleged to have known what PNE insisted be kept confidential. As shown in the Staff memo
(Exhibit 4), when PNE informed the PUC of its voluntary cessation of operations in a submittal on February 15,
2013 (one day after the ISO-NE default) it did so pursuant to a “Motion for Confidential Treatment” of the affidavit
admitting that it had voluntarily defaulted. Exhibit 4 at 4, footnote 6. It wasn’t until February 21, 2013 that PNE
even advised its customers of its default.

3 RTOis “regional transmission organization,” which in New England is ISO-NE.
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suspension) ... Ifthe asset is not retired prior to Wednesday February 20, the ISO
will take action to retire the asset effective on that date.

ISO-NE notice to PSNH, Exhibit 9. Thus, per the ISO’s FERC-jurisdictional Tariff, PSNH’s
duty was to retire PNE’s load as soon as practicable but no later than the date in the notice,
which offered no room for negotiation.” Plaintiffs’ contention that PSNH somehow negotiated a
later date to take PNE’s customers into its default service is contrary to the federal Tariff and the
notice thereunder. PSNH was, and is, required to follow the requirements of the ISO Tariff.
This claim, as set forth in paragraphs 146(c) and 158(c) of the Complaint, should therefore be
dismissed.

4. “Illegally” Deleting the 7,300 Pending Electronic Enrollments For Transfer of PNE’s

Accounts to FairPoint and Replacing Those Enrollments with New Enrollments for
Transfer to PSNH’s Default Service.

These claims are barred by Order No. 25,660 and by the ISO-NE and PUC Tariffs.
Plaintiffs’ contend that because electronic enrollments had been submitted to transfer its
customers to FairPoint before PNE defaulted with ISO-NE, those requests “trumped” any
subsequent requests, the customers belonged to FairPoint, and PSNH was not permitted to delete
those enrollments and place the customers onto its default service. Comp. Y 77-79 and 91.

The first problem with this claim is that PSNH was required to take responsibility for the
electric load of these customers by the terms of the ISO-NE Tariff that has federal preemptive
effect under the Federal Power Act, as directed by the ISO-NE Notice (Exhibit 9). As Order No.
25,660 makes clear, once the PNE default and suspension occurred, PNE’s customers were

automatically assigned to PSNH and as the PUC found, “PNE initiated the drop of its own

32 February 14, 2013 was a Thursday before the three-day Presidents’ Day holiday weekend. Thus, per the ISO
Tariff requirements, PSNH had until 1 minute after midnight, on Wednesday, February 20, to retire PNE’s load and
for PSNH to become responsible for supplying electricity to PNE’s former customers.
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customers when it engaged in the conduct that caused its suspension.” Exhibit 10 at 7. Having
failed to appeal that PUC Order, PNE is barred from re-litigating that issue here.

The second problem with the claim is that it assumes that customer accounts that had not
yet been transferred to FairPoint remained with PNE or, put differently, that despite its default,
PNE retained its customers. As the ISO-NE Tariff makes clear, once a CEP is suspended it
“shall have no ability so long as it is suspended (i) to be reflected in the ISO’s settlement system,
including any bilateral transactions, as either a purchaser or a seller of any products or services.”
Exhibit 1 at 140. In short, once PNE defaulted, it had no legal right or ability to participate in
any wholesale electricity market transactions under the ISO Tariff, and no legal right or ability to
participate in any retail electricity markets per both Puc 2003.01(d)(2) and (i) and the PUC Tariff
at § 1, “Terms and Conditions for Energy Service Providers.” PNE thus cannot complain about
the deletion of its EDIs.

Despite its current claims, PNE admitted that the transfer occurred by operation of law in
filings before the PUC in Docket No. IR 13-233. There, in its Motion for Rehearing of Order
No. 13-233, PNE disputed that it had caused the transfer to PSNH but nonetheless agreed that the
transfer occurred by operation of law:

PNE did not “initiate” the disputed drop transactions simply by agreeing to the

terms of the ISO-NE Tariff. To the contrary, the drop transactions in this case

occurred by operation of law under the terms of the ISO-NE Tariff- In fact, no

one initiated the drop transactions here. ISO-NE notified PSNH that it was

required to accept PNE’s accounts into default service and PSNH moved the
accounts into default service.

Exhibit 13 (emphasis added). The claims set out in Paragraphs 137(b), 137(c), 146(d), 146(¢),

152(a) and 152(b) of the Complaint should therefore be dismissed.
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5. Allegedly Improper Withholding of Customer Payments Due to PNE

This claim is frivolous.* Plaintiffs contend that PSNH improperly withheld funds due
PNE. However, they admit that PNE previously filed a complaint with the PUC seeking the
return of these same funds. Comp. Y 94-95. All of these claims were heard by the PUC in
Docket No. IR 13-233. See Order No. 25,660 (Exhibit 10) (detailing all of PNE’s claims for
return of these funds). Plaintiffs fail to inform this Court that the PUC rejected the very claims it
now asks the Court to address. /d.

PNE is not deterred. Despite its failure to appeal Order No. 25,660 to the Supreme Court
it now seeks attorneys’ fees for pursuing a complaint on which it was unsuccessful while also
contending that PSNH’s withholding of fees “illustrates PSNH’s intent to harm PNE.” Comp.
991 94-95. Because the claim (as set out in Paragraph 146 (g) of the Complaint) was resolved by

Order 25,660, it is barred by RSA 541 and res judicata. See Part IV below.

6. Persuading the PUC Staff to Oppose Resident Power’s Attempts to Resubmit
Enrollments and FairPoint’s Attempt to Resubmit Electronic Enrollments.

Plaintiffs’ claims focus on two allegedly improper actions by PSNH. First, they contend
that in a pleading filed with the PUC, PSNH questioned Resident Power’s continued status as an
aggregator, thereby causing the PUC to adopt that same claim and compelling Resident Power to
seek a declaratory judgment on that issue. Comp. § 103-107. Second, Plaintiffs aver that
PSNH somehow paused the PUC to contend that a transfer of customers from PSNH’s default
service to FairPoint would constitute “slamming” (transfer of a customer from one supplier to

another without customer authorization). Id. §93. This is a problem of Plaintiffs’ own making,

33 This claim is alleged only to constitute a violation of RSA Ch. 358-A and thus does not state a claim in any event.

-28 -



and once again, the Complaint ignores PUC proceedings that addressed — and resolved — these
issues.

Plaintiffs’ specific allegation is that a filing by PSNH challenging PNE’s continued
standing in PUC Docket No. DE 12-295 after its default “mischaracterized” a notice PNE sent to
its customers by stating that Resident Power “would no longer be an aggregator on [PNE’s]
customer accounts. /d. §103. In fact, PSNH’s pleading made specific reference to the actual
notice sent by Resident Power, quoted that notice and provided a link to it. Contrary to
Plaintiffs’ allegations, PSNH did not say that Resident Power was no longer an aggregator for all
purposes.™

If there was confusion over Resident Power’s continued status as an aggregator (whether
generally or for former customers of PNE), it was Resident Power that initiated that confusion.
On February 7, 2013, before PNE made any request to PSNH to transfer customers to FairPoint
immediately (and before any other involvement of PSNH in this matter), PNE filed its
“Customer Notice” with the PUC. The notice described the transfer to FairPoint and stated:
“Resident Power will no longer be an aggregator for your account, but will cooperate with
FairPoint Energy to assist in the transition between electricity suppliers.” See Customer Notice
attached as Exhibit 14. In its Petition for Declaratory Judgment in PUC Docket No. DE 13-057,
Resident Power claimed that while PNE’s Customer Notice stated that it would no longer be an

aggregator “for your account,” its aggregation agreements with former PNE customers

3 The actual statement made by PSNH in its pleading was as follows: “PNE’S suspension by ISO-NE came in the
midst of a transaction whereby PNE had agreed to assign all of its right, title and interest in certain customer
contracts to FairPoint Energy, LLC. See Docket No. DE 13-049, PNE ENERGY SUPPLY, LLC D/B/A POWER
NEW ENGLAND AND FAIRPOINT ENERGY, LLC, “Joint Petition for Expedited Waiver of Puc 2004.05(k).”

Concurrently, PNE announced to its customers that Resident Power, an affiliate of PNE that was granted status as an
“aggregator” by the Commission in Docket No. DM 11-081, would no longer be an aggregator on these customer
accounts. See PNE’s “Customer Notice of Supplier Change,” available on-line at
http://www.powernewengland.com/serviceproviderchange.pdf.
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transferred to PSNH’s default service remained in effect. See Petition in Docket No. DE 13-057
attached as Exhibit 15 at Y 6 and13.

The Office of Consumer Advocate (“OCA”) objected to Resident Power’s Petition. See
OCA Objection in Docket DE 13-057, attached as Exhibit 16. The OCA contended that
confusion had been created by PNE’s Customer Notice, together with a later Notice from
Resident Power stating: “If you would like to still be a customer of Reéident Power and
authorize us to place you with an electricity supplier other than PSNH ... please reply to this
email any type ‘RENEW MY ACCOUNT.’” Id. 4. While Plaintiffs place the blame on PSNH
for the PUC’s requirement that Resident Power provide notice to its customers, OCA’s Objection
states:

For RP to now argue that its aggregator status remains unchanged is inconsistent

with previous notices to customers, whether from RP or PNE. Customers should

not now be given another piece of confusing information. To do so undermines

the integrity of the competitive market place. At a minimum, a public hearing
must be held to explain to customers what has taken place.

Id. § 5. Moreover, in Docket No. DE 13-059, the “show cause” proceeding relating to Resident
Power that the PUC had opened, the PUC Staff recited the history of notices concerning Resident
Power’s status and stated as follows:

To date, documents have been issued by PNE or Resident Power indicating,
among other things, that Resident Power is either no longer the aggregator for the
former PNE customers, still their aggregator, or that those custorners can “renew”
their aggregation relationship with Resident Power. Representatives of PNE and
Resident Power alternately seem to speak for one entity, the other or both, but at
other times appear to fall back to relying on the companies’ statuses as separate
legal entities to disclaim knowledge of each other’s actions. Customers, Staff and
the general public are getting confusing and conflicting information, which
continues to change over time.

Exhibit 4 at 7. In short, it was not PSNH that caused confusion over Resident Power’s status.
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But whatever the source of the confusion, Resident Power made its own decision to file
the Petition for Declaratory Judgment, not just to determine whether it was still an aggregator but
rather, to ask the PUC to determine whether it was still an aggregator for the customer accounts
of former PNE customer transferred to PSNH’s default service. See PUC Order No. 25,467
(February 28, 2013), attached as Exhibit 17. In that Order, the PUC recognized that there
remained uncertainty about Resident Power’s ability to represent PNE’s former customers and
left that decision to the show cause dockets, Docket Nos. DE 13-059 and DE 13-060. Those
dockets were settled and in the Order approving the settlement, the PUC stated that “Resident
Power submitted a request to renew its status as an electric power aggregator.” Order
No. 25,492 (attached as Exhibit 18) at 3.

Plaintiffs’ claim that PSNH somehow also “persuaded” the PUC to challenge FairPoint’s
attempt to resubmit electronic enrollments by raising a claim of “slamming” is equally meritless.
The Complaint does not even allege that PSNH raised that issue with the PUC. Instead, it, states
that in conversations between the Plaintiffs and the PUC Staff over the confusing notices,” PUC
Staff alleged for the first time that PNE’s and Resident Power’s attempts to transfer customer
accounts from PSNH’s Default Service would constitute ‘slamming.”” Comp. §93. Likewise,
in its Declaratory Judgment Petition in Docket No. DE 13-057, Resident Power stated:

Based upon communications with PUC counsel, Petitioner understands that based

on the statement in the PNE notice set forth at Paragraph 6 [i.e., PNE’s Customer

Notice] above, any attempt by Petitioner to place one of its aggregation customers

now on PSNH default service as a result of the ISO-NE mandate described in

Paragraph 11 [the ISO-NE notice transferring PNE’s load to PSNH] above with a
CEPS may constitute “slamming” under the Commission’s rules.

35 That request was ultimately granted in Docket No. DM 13-089, where Resident Power complied with the PUC’s
requirement in Puc 2006.02, apparently for the first time, to disclose to its principals/customers its common
ownership with PNE.
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Exhibit 15 at § 17 (emphasis added). In short, Plaintiffs have conceded that it was the PUC staff
that raised the issue and have failed to identify any statement made by PSNH to cause Staff to
take that position.*

Accordingly, Plaintiffs’ claims concerning PSNH’s “persuading” the PUC as to Resident
Power’s aggregation status and the “slamming” issue set out in Paragraphs 137(d), 142,146(h),
and 153(c) should be dismissed.

7. Prompting the PUC Staff to initiate a “show cause” proceeding against PNE and Resident
Power.

Plaintiffs contend that it was PSNH that caused the PUC to issue the show cause orders in
Docket Nos. DE 13-059 and DE 13-060. This was supposedly caused by PSNH “creat[ing]
confusion among PNE’s former customers” (a claim put to bed by the discussion immediately
above) and by PSNH’s counsel asking a question to the PUC Staff which, according to the
Complaint, “implied” that PNE was still acting in the market after its suspension. Comp. Y 115-
119, 121. This alleged action is cited only to support Plaintiffs’ RSA Ch. 358-A claim. Comp.
9 146 (i). Since any such claim is exempt from the Act, a response to this alleged conduct is
unnecessary. But the claim is without merit.

This is yet another instance in which Plaintiffs’ allegations are destroyed by public
documents on file at the PUC. When PNE filed its request for a waiver of the notice
requirements to customers in order to make an immediate transfer to FairPoint (Docket No. DE
13-049), the February 8, 2013 PUC Letter granting that request stated that “the Commission
directed Staff to commence an investigation into PNE’s CEPs authorization and the

circumstances that necessitated that waiver.” Exhibit 6. The investigation that became the

% Plaintiffs also ignore the fact that the issue of slamming was raised in Docket Nos. DE 13-059 and DE 13-060 and
resolved — insofar as any claim against PSNH is concerned — by the settlement agreement in those dockets. See
Exhibit 18.
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show-cause proceedings was therefore initiated by the PUC before PSNH was even aware of the
matter that is the subject of the Complaint. Moreover, the reasons underlying the need for the
show cause proceedings are set out in the PUC Staff Memo in those dockets. See Exhibit 4.
None of those reasons mention any action by PSNH. Plaintiffs attempt to blame PSNH for the

show-cause actions taken by the PUC itself is directly contradicted by the record at the PUC.

8. Pursuing an aggressive media campaign that disparaged and tarnished PNE’s reputation.

Like the claim immediately above, the alleged “media campaign” is alleged only to
support a cause of action for breach of RSA Ch. 358-A and need not be addressed. Comp.
9 146(f) But if any response is necessary, suffice it to say that as to this alleged “campaign,” the
Complaint suffers from a simple (and fatal) defect. Although replete with references to alleged
statements by PSNH to the PUC or to media outlets and to articles in newspapers that allegedly
“disparaged PNE’s reputation” and caused a loss of revenue, nowhere does the Complaint allege
that statements attributed to PSNH were false. See, e.g., Comp.q 84-89,110,130-133. And if
the alleged “media campaign” included false statements, then why is there no claim for
defamation in the Complaint? Perhaps this is because none of PSNH’s statements were false,
PNE’s default was a matter of public concern as it impacted approximately 8,000 customers
located throughout the State of New Hampshire, and PSNH had a First Amendment right to

communicate with the PUC and the press.”

37 Whether or not accurate, PSNH’s statements to the PUC are protected by the First Amendment’s Petition Clause
encompassed in what is commonly known as the “Noerr-Pennington Doctrine.” See Venetian Casino Resort, L.L.C.
v. NL.R.B., No. 12-1021, 2015 WL 4153872, at *3 (D.C. Cir. July 10, 2015), quoting U.S. Const. amend. I. See
also Davric Maine Corp. v. Rancourt, 216 F.3d 143, 147 (1st Cir. 2000). The doctrine provides that parties exercise
their right to petition when they advocate their causes and points of view respecting resolution of their business and
economic interests, or attempt to influence the passage or enforcement of laws[.]” Id. (internal quotations and
citations omitted), citing Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 511 (1972) and Eastern R.R.
Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 135 (1961).
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IV.  Plaintiffs’ Claims Are Barred by Res Judicata.

In addition to the failure to state a claim, Plaintiffs’ Complaint is barred by res judicata
and by RSA 541:22, which prevents judicial review (except by the Supreme Court) of orders of
the PUC. Every claim was either asserted, or could have been asserted, in PNE’s PUC complaint
creating Docket IR 13-233 (the “PNE-PUC Complaint™) (Exhibit 3), decided by the PUC by
Order 25,660 (Exhibit 10).

The doctrine of res judicata “bars the relitigation of any issue that was, or might have
been, raised in respect to the subject matter of the prior litigation.” Appeal of Town of Seabrook,
163 N.H. 635, 654 (2012). When the following three elements are each met, res judicata will
preclude litigation: (1) the parties are the same, or in privity with one another; (2) the same
cause of action was presented in each action; and (3) a final judgment on the merits was rendered
in the first action. Kalil v. Town of Dummer, 159 N.H. 725, 730 (2010). New Hampshire applies
an “expansive definition of ‘cause of action.”” Meier v. Town of Littleton, 154 N.H. 340, 343
(2006); see also Gray v. Kelly, 161 N.H. 160, 165-167 (2010) (finding that although the plaintiff
asserted a different underlying legal theory in a second action, his claim was still barred by res

Jjudicata because his claim relied on the same underlying facts). The term “cause of action” has
been broadly defined by the New Hampshire Supreme Court as “the right to recover, regardless
of the theory of recovery.” E. Marine Constr. Corp. v. First S. Leasing, 129 N.H. 270, 274
(1987). “A theory of recovery therefore must be pleaded, or be subject to bar.” Id.

The PNE-PUC Complaint was filed in June 2013, four months after PNE defaulted with
ISO-NE, and just two months after it settled the show-cause proceedings brought by the PUC.
The cause of action in that Docket was based on the same transactions that led to this Complaint

namely, that PSNH breached the PUC Tariff and other agreements with PNE in connection with
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the transfer to FairPoint and PNE’s default with ISO. Since the parties are the same (Resident
Power being in privity with PNE by virtue of joint ownership) and there was a final order by the
PUC, any claim raised, or that could have been raised, in Docket IR 13-233 arising out of the
same cause of action (i.e., allegations of PSNH’s breach of the Tariff in connection with the PNE
default) is barred.

The PNE-PUC Complaint alleged that “PSNH’s business relationship with PNE ... is
controlled by the [PUC Tariff]” and that PSNH breached that Tariff by withholding amounts
allegedly due PNE after PNE’s default. Exhibit 3 §f4-11. PNE recounted the circumstances
that led to its default with ISO (compare § 12 of PNE-PUC Comp. with Plaintiffs’ Comp. § 60)
and accused PSNH of withholding customer payments to “exacerbate pressure on its competitor
PNE” (PNE-PUC Comp.q 16), just as it alleges here that “PSNH seized upon PNE’s suspension
as an opportunity to increase its revenue and customer base and bring PNE (a competitor) to its
knees.” Comp.§ 64. The PNE-PUC Complaint also raised the issue of PSNH’s attempt to haqn
it while the show cause proceeding was going forward. Cf PNE-PUC Comp. q 16 with Comp.
9 116. Most specifically, PNE’s PUC action complained that PSNH had wrongfully withheld
payments to it and sought the return of the same amounts it asks this Court to award it, together
with its attorneys’ fees and interest. Cf. PNE-PUC Comp. Y 19, 28-31 and conclusion with
Comp. 9 94-95 and § 129. For example, the Conclusion to the PNE-PUC Complaint seeks the
return of $92,961.31 in PNE customer payments and “attorneys’ fees that PNE has incurred in
seeking PSNH’s payment of these funds.” The Plaintiffs’ Complaint seeks “$97,000 in
attorneys’ fees and costs incurred to initiate and litigate a separate proceeding to recover the

outstanding receivables PSNH refused to pay.” Comp. § 129.
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Docket IR 13-233 was resolved by Order No. 25,660 (Exhibit 10). The PUC ruled that
PSNH had not improperly withheld customer payments from PNE following its suspension,
Order at 7. This is precisely the same claim that PNE asks this Court redress with damages.
Comp. 19 94-95 and 146 (g). Moreover, the PUC specifically found that PNE was not entitled to
its attorneys’ fees or interest both because it had waived those claims and because “the [PUC]
has also determined that PNE is not entitled to payment of its costs and attorneys’ fees by PSNH
under RSA 365:38-a.” Order No. 25,673 (on rehearing of Order No. 25,660) at 6, attached as
Exhibit 19. Having failed to appeal that Order to the Supreme Court under RSA Ch. 541:6, any
claim for recovery of either withheld payments or attorneys’ fees relating to those payments is
barred by res judicata and RSA 541:22.

In addition, Order No. 25,660 resolves the Plaintiffs’ contention that PSNH “illegally”
deleted the pending enrollments for transfer of PNE’s accounts to FairPoint. As the Order makes
clear, once PNE defaulted, it no longer had the right to transfer any customers because whatever
customers had not been transferred no longer belonged to it. /d. Deleting instructions to transfer
those customers to FairPoint cannot be “illegal” when, as the PUC found, the ISO Tariff
terminated PNE’s rights and assigned those customers to PSNH. PNE has admitted in pleadings
filed in Docket IR 13-233 that it “lost control of its load asset upon default.” See PNE’s Post-
Hearing Memo in Docket IR 13-233 at 4 (attached as Exhibit 20). Thus, the claims in
Paragraphs 137(b) and 137(c), 146(d) and 146(e) and 153(a) and (b) are also specifically barred.

But the preclusive effect of Order 25,660 is much broader. PNE’s cause of action in
Docket IR 13-233 concemned the same alleged breach by PSNH of obligations under the Tariff in
connection with the transfer of customers at the time of its ISO-NE default that PNE raises here.

PNE could have raised any of the issues it now raises in this Court concerning PSNH’s breach of
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the Tariff in connection with the events of February-March 2013 and the ISO-NE default at the
PUC. For example, if PNE’s default with ISO-NE (and the resulting “drop charge” addressed in
Order No. 25,660) was the result of PSNH’s failure to make an immediate transfer to FairPoint,
its failure to inform PNE that it could allegedly immediately transfer all PNE customers to
default service, or its alleged negotiation of a later date for that transfer with ISO-NE, PNE could
have raised those claims in Docket IR 13-233 as a defense to payment of that charge. In fact, the
PNE-PUC Complaint directly raised issues relating to the deletion of the PNE and FairPoint EDI
transactions (id., ] 33-34). And all of the issues raised in the Complaint in this Court were
known when Docket IR 13-233 was being litigated. The “show cause” proceeding had just been
settled and many of the claims asserted here were in issue in that proceeding. Order No. 25,660
describes the issue in Docket IR 13-233 as follows:

PNE also argued that the circumstances of its default and suspension with ISO-

NE did not give PSNH the authority to exercise extra-contractual measures. PNE
did not request any specific relief for this alleged improper conduct by PSNH.

Order No. 25,660 (Exhibit 10) at 3. But the fact that PNE did not request relief in that Docket
does not mean that it could not have done so. Res judicata is designed to prevent the piecemeal
litigation Plaintiffs seek to raise here. Because every claim asserted here could have brought
before the PUC,*® all of PNE’s complaints about PSNH’s conduct, whether now styled as

interference with contract or negligence claims, are barred.”

*® Appeal of White Mountains Educ. Ass'n., 125 N.H. 771, 775 (1984); Scheele v. Village District, 122 N.H. 1015
(1982); Town of Durham v. Cutter, 121 N.H. 243, 246, 428 A.2d 904, 906 (1981). “The doctrine of res judicata
prevents the parties from relitigating matters actually litigated and matters that could have been litigated in the first
action.”

* The RSA 358-A claim could not have been brought because it is barred by the terms of that statute.
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V. If This Court Determines That Plaintiffs Have Any Viable Claims, It Should

First Defer to the Expertise of the Public Utilities Commission Under the
Doctrine of Primary Jurisdiction.

While PSNH believes that none of the Plaintiffs’ claims can survive dismissal, if this
Court is inclined to let any of them stand, PSNH requests that the Court first defer to the primary
jurisdiction of the PUC. As discussed above, Plaintiffs have conceded that these matters
“warrant application of the Commission’s particular expertise.” See page 2 above.

The New Hampshire Supreme Court has recognized that the PUC has very broad
jurisdiction to resolve disputes involving public utilities. The Supreme Court recognizes the
doctrine of primary jurisdiction favors “that ‘a court will refrain from recognizing its concurrent
jurisdiction to decide a question until it has first been decided by a specialized agency that also
has jurisdiction to decide it.”” NH Div. of Human Services v. Allard, 138 N.H. 604, 607 (1994)
citing Wisniewski v. Gemmill, 123 N.H. 701 (1983). The doctrine “encouragfes] the exercise of
agency expertise, preserv[es] agency autonomy, and promot{es] judicial efficiency,” Metzger v.
Brentwood, 115 N.H. 287, 290 (1975).

As the Supreme Court recognized in Rainville v. Lakes Region, RSA 365:1 allows any
person to complain to the PUC by filing a petition setting forth any violation or omission of law
by a public utility. Plaintiffs could have filed this entire Complaint in the PUC asking it to
adjudicate the underlying factual disputes, rather than engage in the instant piecemeal litigation.
And as shown in Appendix A, Plaintiffs have not been shy in bringing these matters to the PUC,
having addressed these issues in nine separate dockets. As a result, the PUC is very familiar
with this dispute.

The following demonstrates that all of these issues are within the PUC’s jurisdiction:
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o Whether PSNH required to perform an off-cycle meter read. Puc 2004.07 governs this
issue.

e Whether PSNH had an obligation to inform Plaintiffs that it could take 90 percent of its
PNE customers into its default service. Plaintiffs concede that the PUC Tariff governs
the terms of default service. Comp. Y 49-51.

e Whether PSNH negotiated a later date to take on PNE’s customers with ISO-NE. The
ISO Tariff governs this issue as set out in the ISO-NE notice to PSNH set out in Part
I11.B.3 above.

e Whether PSNH was entitled to delete the electronic enrollments from PNE and
FairPoint. Plaintiffs concede that this issue is governed by the PUC Tariff. Comp. §91.

o Whether PSNH was entitled to withhold payments from PNE. The PUC has already
decided this issue in Order No. 25,660 (Exhibit 10).

e Whether PSNH created confusion over Resident Power’s aggregation status. The PUC
dealt with this issue in Dockets DE 13-057, 13-059 and 13-060.

e Whether PSNH caused the PUC to investigate the issue of “slamming.” This issue was
before the PUC in Docket DE 13-057 and settled between the Plaintiffs and the PUC in
Dockets DE 13-059 and 13-060.

e Whether PSNH “prompted” the show cause proceedings in Dockets DE 13-059 and 13-
060. The PUC Staff can address the question of why the Commission brought these
proceedings.

Assuming, for argument’s sake, that the Plaintiffs have alleged facts sufficient to make
out a cause of action for interference with contract or negligence, the facts underlying those
causes of action should be decided by the PUC. Otherwise, this Court will be put in the position
of interpreting tariffs and regulations involving a situation of first impression namely, the default
of a CEPS and the fall-out from that default. See Distrigas of Mass. Corp. v. Boston Gas Co.,
693 F.2d 1113, 1117 (1st Cir. 1982) (doctrine of primary jurisdiction required Federal Energy

Regulatory Commission to interpret relevant tariff in the first instance). This is thus a textbook
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case for the application of the doctrine of primary jurisdiction. ¥ Accordingly, the Court should

dismiss the Complaint or stay it until the PUC has had the opportunity to address each of the

Plaintiffs’ claims. Depending on the decision of the PUC, this Court can then determine

whether, if a regulation or tariff was violated, a civil cause of action can be sustained.
Conclusion

In the end, Plaintiffs have two complaints. First, that PSNH should be found liable for its
failure to undertake simultaneous emergency meter readings of approximately 8,000 customer
meters located randomly throughout the entirety of New Hampshire over a holiday weekend in
order to save Plaintiffs from their voluntary business decision to default on PNE’s obligations to
ISO-NE. Next, that PSNH should be liable for its decision to delete electronic enrollments
transferring PNE’s customers to FairPoint when PNE’s load was required to be transferred to
PSNH’s default service as a matter of federal tariff.

The first claim fails because PSNH had no duty under statutes, regulations, or tariffs to
undertake the 8,000 emergency meter readings (nor have Plaintiffs even alleged such a duty). As
for the second claim, PSNH was required by the ISO Tariff (as the PUC has already ruled) to
transfer PNE’s customers to PSNH’s default service due to PNE voluntary financial default at
ISO-NE and once that default occurred, PNE had no customers to transfer to FairPoint. PNE
simply asks this Court to reward it for the consequences of its decision to favor its own interests

over those of its customers. The old saying is apt: “Lack of planning on your part doesn’t

% The Complaint requires determinations that will create precedent on how electric utilities should act in the
competitive marketplace. Upon a CEP’s default, does a utility have an obligation to take on the CEP’s customers
IMMEDIATELY, and not have the right to await the deadline set out in the ISO Tariff? If transfers to new suppliers
are pending in the EDI system when an existing supplier defaults, can the pre-existing EDI transactions be deleted in
order to effectuate placement of the customers onto the utility’s default service? Questions like these are plainly
matters for the PUC and not civil juries.
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constitute an emergency on mine.” Nor does PNE’s self-created emergency impose liability on
PSNH. For these reasons, and those set out above, Plaintiffs’ Complaint should be dismissed.
Respectfully submitted,

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE
d/b/a EVERSOURCE ENERGY

By its attorneys,

McLANE, GRAF, RAULERSON & MIDDLETON,
PROFESSIONAL ASSOCIATION

. /1 7.
Date: July 31, 2015 By: luW / 0l
A Yy s y: :
Wilbur A. Glahd, 111, Bar No. 937
bill.glahn clane.c
Scott H. Harris, Bar'No. 6840

scott.harris@mclane.com

Alexandra L. Geiger, Bar No. 678638
alexandra.geiger@mclane.com

900 Elm Street, P.O. Box 326
Manchester, New Hampshire 03105
Telephone (603) 625-6464

CERTIFICATE OF SERVICE
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via electronic mail and first class mail to:
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889 Elm Street, 5™ F1.
Manchester, NH 03105
rfojo@FojoDell.com
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Wilbur A. Glahn, t /
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APPENDIX A!

PUC Dockets Addressing Issues Related to Plaintiffs’ Complaint

Docket No. and Name Date and Subject of Docket Resolution

Party

Initiating
DM 11-075 (As applicable | This filing was made on a On May 3, 2013, the PUC approved PNE’s

to the instant confidential basis by PNE application to modify its registration statement
PNE Energy Supply, LLC complaint) and its contents are not subject to the establishment of an escrow
Registration as a Competitive February 19, publically available, but per | created as part of the settlement in Docket DE
Electric Supplier 2013, filed by | PUC Order No. 25,512, the | 13-060 to provide as follows:

PNE. filing pertains to “the short- | “Escrow Agent shall pay the funds from the

term competitive strategy and
operations of PNE” — a
matter directly related to the
Complaint.

Escrow Account to the NHPUC if the NHPUC
notifies Escrow Agent that PNE has not
faithfully performed all duties and has not
protected the NHPUC and PNE’s customers
from any damage caused by PNE’s non-
compliance with or breach of any laws or
statutes, or rules or regulations pertaining to the
CPES license or permit issued by the NH-
PUC.”

The PUC also “authorized PNE, as of the date
of this letter, to resume its business outreach
efforts to all classes of customers in New
Hampshire, and ruled that the suspension of
New Hampshire utilities’ obligation to accept

! All pleadings and orders may be found on the PUC website www.puc.state.nh.us under the “Virtual File Room,” followed by “Docketbook” section of the site..




Docket No. and Name Date and Subject of Docket Resolution
Party
Initiating
or process new customer enrollments from PNE
is now void, and no longer in effect.”

DE 12-295 October 1, PNE’s Petition was entitled | Order No. 25,699 July 31, 2014 approved a
PNE Petition for 2012 Petition | “Petition for Review of the settlement agreement relating to rates.
ENERGY Review of filed by PNE Reasonableness and
SUPPLY, Public Service Appropriateness of PSNH’s | The order did not consider the reasonableness
LLCD/B/A Company of Approved Charges for of PSNH’s charge for transferring customers
POWER New Selection, Billing and upon a supplier default (approved in Docket IR
NEW Hampshire's Payment and Collection 13-233-Order No. 25,660) but agreed with PUC
ENGLAND Services and Service to Competitive Staff that “PSNH or any other electric

Charges to Electricity Suppliers.” distribution utility may incur costs if a
Competitive competitive supplier in the relevant service
Electric On February 19, 2013, PSNH | territory defaults at ISO-NE.”

Suppliers moved to dismiss the petition

asserting that PNE’s default
deprived it of standing to
raise its claims before the
PUC.

The order further states:

“We also direct PSNH to consider whether it
would be advisable to institute a tariff or tariffs
for some of the activities that are mandated by a
competitive supplier default at ISO-NE and that
have a uniform cost, e.g., off-cycle meter reads.
Finally, with respect to the pending rulemaking
for the readoption and amendment of Puc 2000
rules for competitive suppliers (DRM 13-151),
we direct Staff to include language in the draft
rules stating clearly that competitive electric
suppliers shall pay all incremental costs
associated with a default at ISO-NE.”




Docket No. and Name Date and Subject of Docket Resolution

Party

Initiating
DE 13-049 February 7, Resident Power ,PNE, and By Commission Letter dated February 8, 2013
PNE ENERGY Joint Petition | 2013 FairPoint Energy requested a | the PUC approved the request for waiver of the
SUPPLY,LLC for Joint Filing by | waiver of the PUC rules rule stating:
D/B/A POWER  Expedited Resident Power | requiring 14 day notice to
NEW Waiver of and PNE customers prior to the “PNE and FairPoint Energy’s proposed notice
ENGLAND AND Puc effective date of any change | and transfer process complies with the purpose
FAIRPOINT 2004.05(k) in customer service. of the rule and includes providing each
ENERGY, LLC customer with 30 days to elect default service

Among other things, in their
Petition Plaintiffs represented
that:

“In particular, every
customer will have the right
to find an alternate provider
during the initial 30 day
period after notice of transfer
is served, rather than the 14
period required by the rules.”

“No special off-cycle meter
read dates will be necessary
as a result of this transfer.
Customers will transfer
suppliers upon their next
scheduled meter read date.”
“There will be no risk or
detriment to PSNH as a result
of this transfer or requested
waiver. Furthermore, there
will be no risk or detriment to

or another competitive supplier.”

The Commission Letter also “directed Staff to
commence an investigation into PNE’s CEPS
authorization and the circumstances that
necessitated the requested waiver.”




Docket No. and Name Date and Subject of Docket Resolution
Party
Initiating
the transferred customers.”
DE 13-057 February 22, Petition For Declaratory Order No. 25,467 February 28, 2013.
2013. Judgment by Resident Power
RESIDENT Emergency Resident Power | requesting a ruling that The PUC Order affirmed that Resident Power
POWER, Petition for Resident Power remained an | was a duly registered electric power aggregator
LLC Declaratory aggregator in good standing | but refused to provide a ruling on whether it
Judgment under PUC rules and remained an aggregator for specific former
confirmation of its ability to | PNE customers or whether the transfer of those
serve “certain former PNE customers from default service under certain
electrical power supply circumstances would constitute slamming.

customers who as of
February 20, 2013..... were
transferred to default service
with ...PSNH.”

The Petition also requested,
on behalf of Resident Power
and PNE that transfer of
customer accounts to under
circumstances described in
the Petition would not
constitute “slamming” “under
applicable state law and PUC
rules.”

The Petition recounts many
of the facts that serve as the
basis for the Plaintiffs’
Complaint, particularly as
they relate to notice given to

“For its remaining three requests for declaratory
ruling, Resident Power seeks confirmation that
it may continue to represent the former PNE
customers and that certain courses of business
action contemplated by Resident Power for its
aggregation customers, in relation to

the recent suspension of PNE by ISO-New
England and the reversion of a number of
customers of PNE to PSNH default service,
would not constitute “slamming” under RSA
374:28-a and Puc 2004.10(b). In light of the
show-cause Order of Notice issued today
regarding the recent business activities of
Resident Power and PNE2, and the factual
uncertainties surrounding recent events
involving Resident Power and PNE, as
independently noticed by the Commission and
pointed out by the OCA, we are not convinced
that the factual background is sufficiently




Docket No. and Name

Date and
Party
Initiating

Subject of Docket

Resolution

PNE’s and Resident Power’s
customers and alleged
confusion resulting from
those notices.

“definite and concrete” for the granting of the
declaratory ruling sought by Resident Power for
items 2 through 4, above.”




Docket No. and Name Date and Subject of Docket Resolution
Party
Initiating
DE 13-059 February 27, PUC Staff requested that the | The docket involved substantial discovery and
DE 13-060 2013 PUC open show cause hearing before the PUC.
PUC Staff hearings concerning whether
Resident Show Cause as to PNE and Resident Power Order No. 25,492 dated April 15, 2013
Power, Whether the should be subject to Penalties | approved a settlement agreement between the
LLC Company should be or their Registrations Resident Power, PNE and the PUC.
Subject to Suspended or Revoked
Penalties,or Under the settlement PNE agreed to make
Registration Issues in the Docket included | payment to all former PNE customers placed on
Suspension or the default by PNE, the PSNH’s default service on February 20, 3013
Revocation waiver request by PNE and provided that each customer “waiv[ed] any
Resident Power and the event | claims against PNE relating to the customer’s
following PNE’s default and | placement on default service.” In addition,
FNE Show Cause as to suspension as well as the PNE was to provide an additional $200,000 for
Energy ~Whether the confusion created by notices | financial security under PUC regulations.
Supply, Corr.lpany should be to customers.
LLC Subject to
Pene.ﬂtxeszor In this docket, PNE sought to
Reglstra.tlon have the PUC issue
Isigizir;i;gg or subpoenas to PSNH

witnesses on the following
matters:

“information related to the
PSNH's role and
responsibilities in porting (or
not porting) PNE customers
to Fairport Energy in
February 2013” and
“information relative to
PSNH's interactions with the




Docket No. and Name

Date and

Party
Initiating

Subject of Docket

Resolution

PUC Staff during the relevant
time frame relative to PNE
and Resident Power.”

PNE also sought to have a
subpoena issued to FairPoint
Energy.




Docket No. and Name Date and Subject of Docket Resolution
Party
Initiating
IR 13-233 June 21,2013 PNE filed a complaint Order No. 25,660 issued May 1, 2014.
against PSNH related to Following a voluntary repayment of certain of
PNE Investigation Pursuant | PNE by charges assessed it by PSNH | the amounts withheld by PSNH, the PUC ruled
Energy to RSA 365:4 and Petition for “drop transactions” when | that PSNH did not act improperly in assessing a
Supply, N.H. Code Admin. pursuant to PNE’s former customers $5 per customer “drop charge” for when PNE
LLC  Rules PART Puc 204 | RSA 365:1 were placed on PSNH’s defaulted and its former customers were placed
Into Dispute Between default service as aresult of | on PSNH’s default service.
PNE Energy Supply, PNE’s default with ISO-NE.
LLC and Public PNE alleged that PSNH “When PNE agreed to the ISO-NE Tariff as a
Service Company of withheld payments in order | condition of becoming a supplier, PNE knew
New Hampshire to “exacerbate pressure on its | that its suspension would result in the automatic
competitor PNE.” assignment of its customers. In that sense, PNE
initiated the drop of its own customers when it
PNE sought its attorneys’ engaged in the conduct that caused its

fees and costs.

PNE seeks those same
charges, fees and costs in its
Complaint.

In alleging jurisdiction under
RSA 365:1 PNE stated:

“PSNH’s business
relationship with PNE (and,
importantly, other suppliers)
is controlled by the PSNH
Electricity Delivery Service
Tariff— NHPUC No. 8 (the
“Tariff’), authorized by the

suspension. Although not an agent in the usual
meaning of that term, the ISO-NE Tariff gave
ISO-NE the authority to direct PSNH to assume
PNE’s load similar to an agency relationship in
the very limited sense discussed here.

The first issue we framed for this docket was
whether PSNH improperly withheld PNE’s
customer payments beginning the week after
PNE’s suspension from ISO-NE, and if so,
what is the appropriate remedy. Because we
have determined that PNSH is entitled to the
amount of money that it ultimately withheld,
and because PNE sought no remedy for
PSNH’s temporary withholding of the other
money that was earlier in dispute, 2/8/14 Tr. at
11, the first issue is moot.”




Docket No. and Name Date and Subject of Docket Resolution
Party
Initiating
Commission on June 28,
2010.” PNE’s Motion for Rehearing was denied by
Order No. 25,673 issued June 2, 2014.
No appeal was filed.
DE 14-066 March 6, 2014 | PNE sought a declaratory PNE withdrew its Petition without prejudice
PNE ruling on the proper pending the outcome rulemaking in another
PNE Petition for interpretation of Rule Puc docket.
Energy Declaratory Ruling 2004.07 with respect to the
Supply, regarding Rule Puc “availability of off-cycle
LLC 2004.07(b)(1)b. meter reads” and whether
PSNH is “required by [the
Rule] to have a provision in
its tariff for ‘an off —cycle
meter reading.”
IR 14-132 April 10,2014 | PNE and Halifax filed a The PUC denied the complaint, finding that the
PNE and complaint against PSNH specific instance complained of was resolved
PNE Energy  Joint Halifax pursuant to RSA 365:1 by PUC rules and denied PNE’s complaint
Supply, LLC  Complaint American relating to the circumstances | concerning past and future practices stating:
and Halifax Against Public | Energy Supply, | under which PSNH could “PNE did not claim it was harmed by PSNH’s
American Service of New | LLC “drop” customers from a alleged violation of the tariff, did not describe

Energy Supply, Hampshire

LLC

CEP and place the customer
on default service.

The Complaint requests
“reparation,” apparently for
any customers PSNH took
into its default service when

how it could have been harmed, and did not
itemize any

damages. Therefore, the Complaint fails to
meet the threshold for further Commission
action.”




Docket No. and Name

Date and

Party
Initiating

Subject of Docket

Resolution

directly requested by the
customer.
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Appendix B to PSNH Memo in Support of Motion to Dismiss

The following is a list of the ten acts Plaintiffs allege to support their causes of action

together with a listing of the causes of action they are alleged to support and the paragraph

number of the Complaint. Each of these claims are discussed in Part I1.B. of the Memo. These

claims may be grouped as follows:

1. Actions Taken Before or At PNE’s Default:

d.

Refusing to perform a one-time, off-cycle transfer of PNE’s customer accounts to
FairPoint. Counts I (Tortious Interference with FairPoint Contract) §137(a);
Count III (RSA 358-A) Y146(a); and Count V (Negligence) 158(a).

Failing to inform PNE and Resident Power that PSNH could have transferred
90% of their customer accounts on an automated basis. Count I1I (RSA 358-A)

q146(b), V (Negligence) |158(b).

Negotiating a later date with ISO-NE to assume PNE’s remaining load asset on
February 20, 2013 rather than on an earlier date as originally required by ISO-NE.
Count III (RSA 358-A) §146(c) and Count V (Negligence)158(c).

2. Actions Taken After PNE’s Default:

a.

“Illegally” deleting 7300 pending Electronic Enrollments for the transfer of
PNE’s customer accounts to FairPoint, which FairPoint had properly submitted
and PSNH had accepted. Count I (Tortious Interference with FairPoint Contract)
9137(b) and Count III (RSA 358-A) 146(d).

“On information and belief” replacing the 7300 enrollments with the new
electronic enrollment for transfer of PNE’s customer accounts to PSNH’s default
service. Counts I (Tortious Interference with FairPoint Contract) §137(c): Count
I (RSA 358-A) J146(e) and Count IV (Negligence) 153(b).

Withholding customer payments that were due to PNE. Count III (RSA 358-A)
1146(e).

3. Actions Taken With Respect to the PUC and the Media

a.

Persuading the PUC Staff to oppose and threaten prosecution of FairPoint’s

attempts to resubmit Electronic Enrollments that PSNH had deleted and Resident
Power’s lawful efforts to transfer PNE’s former customer accounts from PSNH’s
Default Service. Count I (Interference with FairPoint Contract) §137(d), Count II



10161319465266.v1

(Interference with Resident Power’s aggregation agreements) 9142, Count III
(RSA 358-A) 1146(h), and Count IV (Negligence) J154(c).

Influencing and persuading PUC Staff to declare to Resident Power’s customers
that it was no longer their aggregator and to raise the threat of “slamming.” Count
II (Interference with Resident Power’s aggregation agreements) §142.

Prompting the PUC Staff to initiate a “show cause” proceeding against PNE and
Resident Power. Count ITI (RSA 358-A) §146(i).

Pursuing an aggressive media campaign that disparaged and tarnished PNE’s
reputation. Count III (RSA 358-A) §146(f).
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PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE

ELECTRICITY DELIVERY SERVICE TARIFF - NHPUC NO. 8

ISSUED IN LIEU OF
ELECTRICITY DELIVERY SERVICE TARIFF NHPUC NO. 7

Applicable
in
Various towns and cities in New Hampshire,

served in whole or in part.

(For detailed description, see Service Area)

Issued: July 2, 2010 Issued by: /s/ Gary A.Long
Gary A. Long
Effective:  July 1, 2010 Title: President and Chief Operating Officer

Authorized by NHPUC Order No. 25,123 in Docket No. DE 09-035, dated June 28, 2010 and Order
No. 25,120 in Docket No. DE 09-179, dated June 28, 2010 and Order No. 25,121 in Docket No. DE 09-180, dated
June 28, 2010 and Order No. 25,122 in Docket No. DE 10-158, dated June 28,2010



NHPUC NO. 8 - ELECTRICITY DELIVERY Original Page 8
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE Terms and Conditions

ISO-NE: The Independent System Operator of New England, the NEPOOL operating
center that centrally dispatches the electric generating and transmission facilities owned
or controlled by NEPOOL participants to achieve the objectives of the NEPOOL
Agreement.

Local Network: The transmission and distribution facilities which are owned, leased
and maintained by the Company, which are located in the states of New Hampshire and
Maine and that are used to provide Delivery Service under this Tariff. The Local
Network does not include any capacity or transmission or distribution facilities owned,
leased or supported by the NU System Companies.

NEPOOL: The New England Power Pool.

Northeast Utilities System Companies (“NU System Companies™): The operating
companies of Northeast Utilities Service Company other than PSNH.

Parties or Party: PSNH and/or one or more Customers under this Tariff.

Payment Agent: Any third-party authorized by a Customer to receive and pay the bills
rendered by the Company for service under this Tariff.

PTF Facilities: All pool transmission facilities included in the NEPOOL Open Access
Transmission Tariff on file with the FERC.

PSNH (“Company”): Public Service Company of New Hampshire.

Rate Schedule: The Rate Schedules included as part of this Tariff.

Restated NEPOOL Agreement (“NEPOOL Agreement”): An agreement between the
NEPOOL participants dated September 1, 1971 and restated December 31, 1996, as
amended from time to time.

Requirements for Electric Service Connections: The booklet prepared by the
Company to establish standardized rules and regulations for the installation of electric
service connections within the Company’s Service Area.

Self-Supply Service: Electric energy and capacity purchased by a Customer directly
from the Independent System Operator of New England or the New England Power Pool.

Settlement Agreement: The Settlement Agreement by and between the state of
New Hampshire, Northeast Utilities and Public Service Company of New Hampshire
dated June 23, 2000, and conformed as of September 22, 2000.

Supplier-Rendered Energy Service (“Supplier Service”): The sale of energy and
capacity including ancillary services to a Customer by a Supplier.

Issued: July 2, 2010 Issued by: Gary A. Long

Effective:  July 1, 2010 Title: President and Chief Operating Officer




NHPUC NO. 8 - ELECTRICITY DELIVERY 1# Revised Page 11
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE Superseding Original Page 11
Terms and Conditions

6. Selection of Supplier or Self-Supply Service by a Customer

Any Customer requesting or receiving Delivery Service under this Tariff is responsible
for selecting or changing a Supplier or selecting Self-Supply Service. The Company shall
process a change in or initiation of Supplier Service or Self-Supply Service within two business
days of receiving a valid Electronic Enroliment from a Supplier or notice from the Customer in
the case of Self-Supply Service. The Supplier or the Customer in the case of Self-Supply Service
must satisfy all the applicable requirements of this Tariff and the Commission’s rules prior to the
commencement of Supplier Service or Self-Supply Service. The date of change in, or initiation
of, Supplier Service or Self-Supply Service shall commence upon the next meter reading date for
the Customer provided the Company receives and successfully processes the Electronic
Enrollment from a Supplier or notice from the Customer in the case of Self-Supply Service at
l(t:east two business days prior to the regularly scheduled meter reading cycle date for the

ustomer.

The Company shall accept no more than one Supplier for a Customer during any
particular monthly billing cycle.

For a new service location for which a Customer requests Delivery Service, the Company
must receive an Electronic Enrollment from a Supplier to enable the rendering of Supplier
Service in conjunction with Delivery Service or notice from the Customer to enable the rendering
of Self-Supply Service in conjunction with Delivery Service. If an Electronic Enrollment has not
been received by the Company from a Supplier for any reason or notice has not been received
from the Customer to enable the rendering of Self-Supply Service, energy and capacity shall be
provided under Default Energy Service.

If an Electronic Enrollment fails to meet the requirements of this Tariff, the Company
shall, within one business day of receipt of the Electronic Enroliment, notify the Supplier
requesting service of the reasons for such failure.

The Customer or its designee shall ensure that all information provided to the Company
for Delivery Service is accurate and shall provide the Company with prompt notification of any
changes thereto. The Customer's Supplier shall also ensure that all information contained in the
Supplier's Electronic Enrollment is accurate and shall provide the Company with prompt
notification of any changes thereto.

Issued:  July1,2013 Issued by: %’7%
T 6a

ary A. Long -

Effective:  July 1, 2013 Title: President and Chief Operating Officer



NHPUC NO. 8 - ELECTRICITY DELIVERY Original Page 31
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE = Terms and Conditions for Suppliers

TERMS AND CONDITIONS FOR ENERGY SERVICE PROVIDERS

The following terms and conditions shall apply to Energy Service Providers
(“Suppliers”) doing business within the Company’s Service Area and to Customers where
specified.

1. Obligations of Suppliers

a.

Issued:

Effective:

At all times, the Supplier must meet the registration and licensing requirements
established by law and/or by the Commission and must comply with all applicable rules
promulgated by the Commission.

The Supplier or the Customer in the case of Self-Supply Service must be either a
member of NEPOOL or have an agreement in place with a NEPOOL member whereby
the NEPOOL member agrees to take responsibility for all the NEPOOL load
obligations, including but not limited to losses and uplift costs, associated with
supplying energy and capacity to the Customer’s delivery point.

The Supplier or the Customer in the case of Self-Supply Service shall be responsible for
providing all the capacity and energy needs of the Customer and shall be responsible for
any and all losses which include all distribution and transmission losses along the Local
Network from the PTF Facilities to the Customer’s delivery point.

The Supplier shall provide the Company with at least 30 days’ notice prior to either the
cancellation of an agreement for load responsibility with NEPOOL or a NEPOOL
member, or the termination of business in the Company’s Service Area. The Supplier
shall accept load responsibility for all its Customers, or have an agreement with a
NEPOOL member which provides for accepting load responsibility for all its
Customers, until the first meter read date for each respective customer occurring two
business days after notice to the Company or transmittal of any Electronic Data
Interchange (“EDI”) to the Company.

In the case of Self-Supply Service the Customer shall provide the Company with at least
30 days’ notice prior to the cancellation of an agreement for load responsibility with
either NEPOOL or a NEPOOL member. The Customer shall accept load responsibility
or have an agreement with a NEPOOL member which provides for accepting load
responsibility for the Customer until the Customer’s first meter read date occurring at
least two business days after notice has been received by the Company from the
Customer.

The Supplier shall satisfy all the EDI standards as approved by the Commission. A

Supplier shall be required to complete testing of EDI transactions prior to the rendering
of Supplier Service to any Customer.

July 2, 2010 Issued by: Gary A. Long

July 1, 2010 Title: President and Chief Operating Officer
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g. Each Supplier shall be required to enter into a service contract with the Company that
resolves issues associated with, among other things, information exchange, problem
resolution and revenue liability. This contract must be entered into prior to initiation of
Supplier Service to any Customer in the Company’s Service Area.

h. The Supplier shall be responsible for obtaining the Customer’s authorization, in
accordance with the Commission’s rules, prior to the commencement of Supplier
Service.

i. The Supplier shall be responsible for obtaining the Customer’s written authorization for
the release of the Customer’s load history to the Supplier by the Company.

In the event a Supplier doing business in the Company’s Service Area fails to comply
with the obligations specified above, the Supplier shall promptly notify the Company or the
Company will promptly notify the Supplier. The Supplier shall undertake best efforts to re-
comply with its obligations under this Tariff and the Commission’s rules in a timely manner.
Until the Supplier has re-satisfied its obligations, the Company reserves the right to deny any
new customer enrollments from the Supplier. In the event the Supplier is unable or unwilling to
re-satisfy its obligations, the Company may transfer the Suppliers’ Customers to service under
Default Service after notification to the Commission.

2. Services and Schedule of Charges

Where applicable, the Customer and/or Supplier will be obligated to pay the following
fees and charges to the Company for the following services:

(a) Customer Usage Data
Suppliers will be provided with monthly usage data, at no charge, via an EDI transaction in
accordance with the guidelines adopted by the Commission. The Supplier is responsible for
obtaining the Customer’s written authorization to release this information and will be

required to maintain the confidentiality of the Customer information. The Supplier may not
sell or provide this information, in whole or in part, to another party.

Issued: September 17, 2014 Issued by: M/ﬂ

Williaf J. Guinlan

Effective:  September 1, 2014 Title: President and Chief Operating Officer

Authorized by NHPUC Order No. 25,675 in Docket No. IR 13-244, dated June 4, 2014
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The Company shall also provide, at its option, Billing and Payment Service for Supplier
pricing options which require programming changes to the Company’s billing systems.
Suppliers will be assessed a one-time setup charge at the following rate to enable non-
standard Supplier billing arrangements by the Company:

Programming Setup Charge ... eossmsmasssissnisismsasass $95.00 per hour

Any request by the Supplier for Rate Maintenance and Error Correction service provided by
the Company in support of Billing and Payment Service will be billed on a monthly basis
using the hourly rate below. Rate Maintenance and Error Correction will include maintaining
Supplier rates and pricing options in the Company’s billing systems and calculating
Customer billing adjustments due to Supplier errors in pricing.

Rate Maintenance and Error Correction Charge.................... $50.00 per hour

Customer payments received by the Company shall be applied to balances due to the
Company and the Supplier in the following order:

(1) utility outstanding deposit obligations, (2) any utility current payment arrangement
obligations, (3) any utility budget billing arrangement obligations, (4) utility and supplier
aged accounts receivables, with a priority for the utility aged receivabiles, (5) utility and
supplier current charges, with a priority for the utility’s current charges, and (6) any
miscellaneous nonelectric service product or services.

3. Initiation and Termination of Supplier Service
(a) Initiation

To initiate Supplier Service to a Customer, the Supplier shall submit an Electronic
Enrollment which shall comply with the EDI standard, as may be amended from time to time.

If the information on the Electronic Enrollment passes validation, the Company will send the
Supplier a “Successful Enrollment” notice. Supplier Service shall commence on the date of
the Customer’s next meter read date, provided that the Supplier has submitted the Electronic
Enrollment to the Company at least two business days prior to the scheduled meter read date.
If the Company receives more than one Electronic Enrollment for the same Customer for the
same enrollment period, the first successfully processed Electronic Enrollment shall be
ﬁcce}?ted. dAll subsequent Electronic Enrollments received during that enrollment period shall
€ rejected.

Issued: September 17, 2014 Issued by: %‘*{ /Q MZ

William Vuin

Effective:  September 1, 2014 Title: President and Chief Operating Office:

Authorized by NHPUC Order No. 25,675 in Docket No [R 13-244, dated June 4, 2014
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30 minutes after receiving a Dispatch Instruction. A CLAIM30 value is required as part of a Resource’s
or Dispatchable Asset Related Demand’s Offer Data. CLAIM30 values are established pursuant to the

provisions of Section I11.9.5.3.

CNR Capability is defined in Section I of Schedule 22 and Attachment 1 to Schedule 23 of the OATT.

Coincident Peak Contribution is a Market Participant’s share of the New England Control Area
coincident peak demand for the prior calendar year as determined prior to the start of each power year,
which reflects the sum of the prior year’s annual coincident peak contributions of the customers served by
the Market Participant at each Load Asset in all Load Zones. Daily Coincident Peak Contribution values
shall be submitted by the Assigned Meter Reader or Host Participant by the meter reading deadline to the
ISO.

Cold Weather Conditions means any calendar day when that day’s Effective Temperatures are forecast
to be equal to or less than zero degrees Fahrenheit for any single on-peak hour and that day’s total
Effective Heating Degree Days are forecast to be greater than or equal to 65.

Cold Weather Event means days when Cold Weather Conditions are forecast to exist and the Seven-Day
Forecast indicates a capacity margin less than or equal to 0 MW for an Operating Day. Cold Weather
Events are declared by 1100 two days prior to the Operating Day. A Cold Weather Warning will be used
for all future days within the Seven-Day Forecast when a capacity margin of less than or equal to 0 MW

exists, until such time that the ISO declares a Cold Weather Event.

Cold Weather Warning means days when Cold Weather Conditions are forecast to exist and the Seven-
Day Forecast indicates a capacity margin less than 1,000 MW. In addition, a Cold Weather Warning will
be used for all future days within the Seven-Day Forecast when a capacity margin of less than or equal to
0 MW exists for days not yet declared as a Cold Weather Event.

Cold Weather Watch means days when Cold Weather Conditions are forecast to exist and the Seven-

Day Forecast indicates a capacity margin greater than or equal to 1,000 MW.

Commercial Capacity, for the purposes of the ISO New England Financial Assurance Policy, is defined
in Section VILA of that policy.
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Dynamic De-List Bid is a bid that may be submitted by Existing Generating Capacity Resources,
Existing Import Capacity Resources, and Existing Demand Resources in the Forward Capacity Auction at
prices of $1.00/kW-month or lower, as described in Section I11.13.2.3.2(d) of Market Rule 1.

EA Amount is defined in Section IV.B.2.2 of the Tariff.
Early Amortization Charge (EAC) is defined in Section IV.B.2 of the Tariff.
Early Amortization Working Capital Charge (EAWCC) is defined in Section IV.B.2 of the Tariff.

Early Payment Shortfall Funding Amount (EPSF Amount) is defined in Section IV.B.2.4 of the
Tariff.

Early Payment Shortfall Funding Charge (EPSFC) is defined in Section IV.B.2 of the Tariff.
EAWW Amount is defined in Section IV.B.2.3 of the Tariff.

EBITDA-to-Interest Expense Ratio is, on any date, a Market Participant’s or Non-Market Participant
Transmission Customer’s earnings before interest, taxes, depreciation and amortization in the most recent
fiscal quarter divided by that Market Participant’s or Non-Market Participant Transmission Customer’s
expense for interest in that fiscal quarter, in each case as shown on the most recent financial statements

provided by such Market Participant or Non-Market Participant Transmission Customer to the [SO.

Economic Maximum Limit or Econemic Max is the maximum available output, in MW, of a resource
that a Market Participant offers to supply in the Day-Ahead Energy Market or Real-Time Energy Market,
as reflected in the resource’s Supply Offer. This represents the highest MW output a Market Participant
has offered for a resource for economic dispatch. A Market Participant must maintain an up-to-date
Economic Maximum Limit for all hours in which a resource has been offered into the Day-Ahead Energy

Market or Real-Time Energy Market.

Economic Minimum Limit or Economic Min is the maximum of the following values: (i) the
Emergency Minimum Limit; (ii) a level supported by environmental and/or operating permit restrictions;

or (iii) a level that addresses any significant economic penalties associated with operating at lower levels
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Market Credit Test Percentage is calculated in accordance with Section I11.B.1(a) of the ISO New
England Financial Assurance Policy.

Market Efficiency Transmission Upgrade is defined as those additions and upgrades that are not
related to the interconnection of a generator, and, in the ISO’s determination, are designed to reduce bulk
power system costs to load system-wide, where the net present value of the reduction in bulk power
system costs to load system-wide exceeds the net present value of the cost of the transmission addition or
upgrade. For purposes of this definition, the term “bulk power system costs to load system-wide”
includes, but is not limited to, the costs of energy, capacity, reserves, losses and impacts on bilateral

prices for electricity.

Market Participant is a participant in the New England Markets (including 2 FTR-Only Customer
and/or a DRP-Only Customer and/or an ODR-Only Customer) that has executed a Market Participant
Service Agreement, or on whose behalf an unexecuted Market Participant Service Agreement has been

filed with the Commission.

Market Participant Financial Assurance Requirement is defined in Section III of the ISO New

England Financial Assurance Policy.

Market Participant Obligations is defined in Section IILB.1.1 of Appendix B of Market Rule 1.

Market Participant Service Agreement (MPSA) is an agreement between the ISO and a Market
Participant, in the form specified in Attachment A or Attachment A-1 to the Tariff, as applicable.

Market Rule 1 is ISO Market Rule 1 and appendices set forth in Section III of this ISO New England

Inc. Transmission, Markets and Services Tariff, as it may be amended from time to time.

Market Violation is a tariff violation, violation of a Commission-approved order, rule or regulation,
market manipulation, or inappropriate dispatch that creates substantial concerns regarding unnecessary

market inefficiencies.

Material Adverse Change is any change in financial status including, but not limited to a downgrade to

below an Investment Grade Rating by any Rating Agency, being placed on credit watch with negative
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(a)

®)

(©)

@)

such Market Participant’s “FTR Financial Assurance Requirements” under Section VI
below; plus

such Market Participant’s “FCM Financial Assurance Requirements” under Section VII
below; plus

the amount of any Disputed Amounts received by such Market Participant; and

(vi)  aMarket Participant’s “Transmission Obligations™ at any time will be such

Market Participant’s Transmission Requirements times 2.50.

To the extent that the calculations of the components of a Market Participant’s
Financial Assurance Obligations as described above produce positive and
negative values, such components may offset each other; provided, however, that
a Market Participant’s Financial Assurance Obligations shall never be less than

ZEer1O0.

Credit Test Calculations and Allocation of Financial Assurance, Notice and

Suspension from the New England Markets

Credit Test Calculations and Allocation of Financial Assurance

The financial assurance provided by a Market Participant shall be applied as described in

this Section.

“Market Credit Test Percentage™ is equal to a Market Participant’s Financial Assurance

Obligations (excluding FTR Financial Assurance Requirements) divided by the sum of its

Market Credit Limit and any financial assurance allocated as described in subsection (d)

below.

“FTR Credit Test Percentage” is equal to a Market Participant’s FTR Financial

Assurance Requirements divided by any financial assurance allocated as described in

subsection (d) below.

“Transmission Credit Test Percentage” is equal to a Market Participant’s Transmission

Obligations divided by the sum of its Transmission Credit Limit and any financial

assurance allocated as described in subsection (d) below.

A Market Participant’s financial assurance shall be allocated as follows:

6)) financial assurance shall be first allocated so as to ensure that the Market
Participant’s Market Credit Test Percentage is no greater that 100%;
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If a Market Participant is suspended from the New England Markets in accordance with
the provisions of the ISO New England Financial Assurance Policy or the ISO New
England Billing Policy, then the provisions of this Section III.B shall control
notwithstanding any other provision of the Tariff to the contrary. A suspended Market
Participant shall have no ability so long as it is suspended (i) to be reflected in the ISO’s
settlement system, including any bilateral transactions, as either a purchaser or a seller of
any products or services sold through the New England Markets (other than (A)
Commercial Capacity and (B) Non-Commercial Capacity during the Non-Commercial
Capacity Cure Period) that cause such suspended Market Participant to incur a financial
obligation in the ISO’s settlement system or any liability to the ISO, NEPOOL, or the
Market Participants, (ii) to submit Demand Bids, Decrement Bids or Increment Offers in
the New England Markets, or (iii) to submit offers for Non-Commercial Capacity in any
Forward Capacity Auction or reconfiguration auction or acquire Non-Commercial
Capacity through a Capacity Supply Obligation Bilateral. Any transactions, including
bilateral transactions with a suspended Market Participant (other than transactions for (A)
Commerctial Capacity and (B) Non-Commercial Capacity during the Non-Commercial
Capacity Cure Period) that cause such suspended Market Participant to incur a financial
obligation in the ISO’s settlement system or any liability to the ISO, NEPOOL, or the
other Market Participants and any Demand Bids, Decrement Bids and Increment Offers
submitted by a suspended Market Participant shall be deemed to be terminated for
purposes of the Day-Ahead Energy Market clearing and the [SO’s settlement system.
However, if a Market Participant has provided the financial assurance required for a
Capacity Supply Obligation Bilateral, then that Capacity Supply Obligation Bilateral will
not be deemed to be terminated when that Market Participant is suspended.

Load Assets

Any load asset registered to a suspended Market Participant shall be terminated, and the
obligation to serve the load associated with such load asset shall be assigned to the
relevant unmetered load asset(s) unless and until the host Market Participant for such
load assigns the obligation to serve such load to another asset. If the suspended Market
Participant is responsible for serving an unmetered load asset, such suspended Market
Participant shall retain the obligation to serve such unmetered load asset. If a suspended
Market Participant has an ownership share of a load asset, such ownership share shall
revert to the Market Participant that assigned such ownership share to such suspended
Market Participant. If a suspended Market Participant has the obligation under the Tariff
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THE STATE OF NEW HAMPSHIRE
BEFORE THE PUBLIC UTILITIES COMMISSION

PNE ENERGY SUPPLY LLC
Complaint Against Public Service Company of New Hampshire

PNE Energy Supply LLC (“PNE”) brings this complaint against Pubhc Service Company

of New Hampshire (“PSNH”) pursuant to RSA 365:1 and Puc 204.01(a).
INTRODUCTION

Since February 20, 2013, PSNH has withheld $100,000 in customer payments that belong
to PNE and that were directed to PSNH simply by virtue of its role as a host utility billing
services provider. Under its Tariff and its supplier agreements, PSNH was required to
immediately transmit these funds to PNE and invoice PNE for allowable fees and charges.
Instead, PSNH treated these funds as its own, in deliberate and knowing violation of its
obligation and with the intention that PNE be denied the $100,000, as it represents working

capital that is very important to PNE’s business.

When PNE demanded the release of thc $100,000, PSNH responded it was applying the
funds to cover fees and costs allegedly incurred after former PNE customers were placed on
PSNH Default Service on February 20. PSNH, however, simply misappropriated PNE’s
customer payments under the pretext of implemcnting a self-help remedy that is not authorized
by its Tariff or its supplier agreements. PSNH delayed until May 8 — nearly three months after it
withheld the $100,000 — before specifying the alleged fees and costs and disclosing how they
were calculated. PNE disputes the legitimacy of all but a fraction of the alleged fees and costs.

But more important, PSNH’s refusal to pay over the funds constitutes a gross violation of its

obligations as a regulated public utility.



PSNH may only assess charges that are “just and reasonable.” RSA 374:1. The PSNH
Tariff and supplier agreements strictly regulate the fees PSNH may charge suppliers and
establish procedural protections to prevent abuses of the broad powers afforded PSNH as a host
utility. PSNH’s position here — that it can unilaterally decide to withhold funds received on
behalf of a supplier and apply the funds against unauthorized, unspecified and un-invoiced
“charges” — is anathema to the “just and reasonable™ standard of RSA 374:1, as well as the
protections embodied in the Tariff and the supplier agreements.

PNE now requests that the Commission investigate PSNH’s conduct and order the
immediate release to PNE of customer payments impropetly held by PSNH, together with such
other and further relief as the Commission believes reasonable and just under the circumstances.

PARTIES
1. PNE is a duly registered competitive electric power supplier under Puc 2003.01.
2. PSNH is a New Hampshire electric utility subject to the jurisdiction of the Commission
under RSA Chapter 362 and 365, and Chapter Pu;: 300.
JURISDICTION
3. The Commission has jurisdiction over this matter under RSA 365:1.
FACTS

A. The PSNH Tariff and Supplier Agreements I

4, PSNH’s business relationship with PNE (and, importantly, other suppliers) is controlled
by the PSNH Electricity Delivery Service Tariff — NHPUC No. 8 (the “Tariff’), authorized by the
Commission on June 28, 2010. The Tariff includes “Terms and Conditions for Energy Service

Providers” (hereinafter “Tariff Terms and Conditions”), which govern the services PSNH provides



to suppliers, the charges PSNH is permitted to assess PNE and other suppliers for those services, and
the manner in which PSNH may assess suppliers for the services.

5. Inaddition to (and, in a fundamental sense, as part of) the Tariff Terms and Conditions,
PSNH has entered into a standard form Electric Supplier Services Master Agreement (“ESSMA”)
and Electric Supplier Trading Partner Agrecment (“ESTPA”) [collectively “the Agreements™] with
PNE and other suppliers. The Agreements require PSNH to provide services to suppliers in
accordance with the Tariff Terms and Conditions, and they delineate the manner in which PSNH can

charge and collect fees approved by the Tariff Terms and Conditions.

B. Approved Charges to Suppliers
6. PNE utilizes customer billing and payment services provided by PSNH under the Tariff

Terms and Conditions and the Agreements.

7. Section 2(f) of the Tariff Terms and Conditions permits PSNH to charge suppliers
designated fees for billing and collection services. The ESSMA specifies that these services include
reading the customer’s meter, producing a consolidated bill (reflecting both supplier charges and
PSNH’s delivery charges), processing payments received from customers, and “transmitting

payments allocated to Suppliers on a daily basis.” ESSMA, §VII(A)(emphasis added).

8. Apart from billing and payment services, Section 2(a) of the Tariff Tcrms and Conditions
permits PSNH to assess an approved “Selection Charge” of $5.00 for effectuating a change in
service to a different supplier or to Default Service. Under this Section, the Selection Charge is
assessed to the “new Supplier” when the service change is the result of an enrollment request from
the new Supplier. The Selection Charge is assessed to the “existing Supplier’” when the service

change is the result of a “drop transaction” from the existing Supplier.



C.  Payment of Approved Charges

9. The Agreements require PSNH to invoice Suppliers on a2 monthly basis for billing and
payment services and other services. See ESSMA, § IX; ESTPA, § IX.

10. The Agreements strictly regulate PSNH’s ability to withhold customer payments — which,
as noted above, must be transmitted on a daily basis — to pay fees and charges claimed by PSNH.
The Agreements contain identical provisions that provide as follows:

The Company shall have the right to subtract fees that Supplier owes to the

Company, and that are sixty (60) days or more past due, from amounts the

Company collects on behalf of Supplier for reimbursement to Supplier, if
applicable. Amounts subject to a good faith dispute will not be subject to

deduction.
See ESSMA, § VIII (emphasis added); ESTPA, § VIIL

11. These provisions make clear that PSNH may subtract its fees from amounts due a
supplier only where (a) the fees have been invoiced and are at least 60 days “past due,” and (b) the

amounts claimed are not “subject to a good faith dispute.”

D. PSNH’s Withholding of PNE Customer Payments
12. In February 2013, a sudden and unprecedented surge in energy prices due to wholesale
power market flaws led to PNE’s finangial default with ISO-NE and, on February 14, its suspension
from the New England power market (though PNE remained financially responsible for its customer
load at ISO New England through and until February 20). Weeks before these events, PNE and
FairPoint Energy had entered into an account purchase agreement calling for the transfer to FairPoint
Energy of approximately 8,500 PNE customer accounts in the PSNH service territory. The

agreement guaranteed rate protection for customers, by providing that service from FairPoint Energy

was to continue at the same rates charged by PNE.



13. On February 28, the Commission convened two dockets — DE 13-059 and DE 13-060 —
to investigate PNE’s financial default and other matte:s concerning PNE and Resident Power
Natural Gas & Electric Solutions, LLC (“Resident Power”). On March 27, the Commission Staff,
PNE and Resident Power entered into a Settlement Agreement resolving all allegations in DE 13-
059 and DE 13-060. The Commission issued an Order approving the Settlement on April 15.

14. PNE cured its financial default at ISO-NE on March 22, and on May 3 it resumed
operations as a registered competitive electric power supplier.

15. Since February 20, PSNH has unlawfully retained $100,000 in customer payments owed
to PNE. On February 20, PNE customers that had not been transferred to FairPoint Energy were
transferred 10 Default Service. At that point, PSNH had received, and it continued to rcceive after
that date, customer payments that were owed to PNE for electric energy services provided to PNE
customers before February 20. After February 20, however, PSNH stopped transmitting those
payments to PNE on a daily basis as required by the Agreements. PSNH took this action without
PNE's consent (and later, as set forth below, despite PNE’s repeated demands for return of the
customer payments).

16. The withheld customer payments represented wo;king capital that was very important to
PNE’s survival, ité ability to cure the ISO-NE default and ordinary business operations. As PSNH
knew, during this period PNE was working simullaneously to cure the ISO-NE default and address
customer complaints arising from former PNE customers being placed on PSNH Default Service.
Further, after February 27 and as PSNH was also aware, PNE was forced to divert substantial
additional resources to address the issues raised in DT 13-059 and DT 13-060. PSNH was fully and
keenly aware of the state of PNE operations and challenges and, on information and belief, withheld

the customer payments to exacerbate pressure on its competitor PNE.



17. By February 28, PSNH had withheld a total of nearly a quarter of a million dollars (e.g.,
$248,017.47) in customer payn;ents from PNE. At that point and in response to demands from PNE,
PSNH released some payments to PNE, but it withheld $100,000. PSNH alleged it was applying
these funds to cover Tariff fees, as well as Selection Chargces and other costs allegedly associated
with transferring accounts to Default Service. PSNH had not invoiced PNE for the alleged fees and
charges, or disclosed with any precision how it calculated the amount allegedly owed.

18. By letters dated April 15 and April 30, 2013, PNE made formal demand for PSNH to

release the $100,000 in customer payments. See Exhibit 1 (4/15/13 letter); See Exhibit 2 (4/30/13

letter). PSNH responded to these demands by letter dated May 8, wherein PSNH alleged it would

return only $7,038.61, and that it intended to keep the $92,961.39 balance. See Exhibit 3 (5/8/13

letter).

19. With the May 8 letter PSNH produced invoices that disclosed, for the first time, the
details used to calculate its alleged fees and costs. According to the invoices, the $92,961.31 is
comprised of: (a) $38,570 in costs allegedly associated with assuming PNE’s load responsibility; (b)
$47,735 in Selection Charges relating to the placement of 9,547 accounts on Default Service; and (c)
$6,656 in Tariff charges for collection and billing services provided in February and March 2013.

Although PSNH has returned to PNE $7,038.61, it rctains $92,961.39 collected by PSNH from PNE

custorners.

Count1-
PSNH Lacks Authority to Withhold PNE Customer Payments

20. As aregulated public utility, PSNH may only assess charges that are “just and
reasonable.” RSA 374:1. The Tariff ensures compliance with this standard by regulating the fees

PSNH charges to suppliers. In addition, the Tariff and the Agreements establish procedural



protections to ensure all fees and charges are disclosed and to prevent abuses of the broad power
afforded PSNH as a public utility.

21. Asreferenced above, PSNH must transmit customer payments to suppliers “on a daily
basis.” See ESSMA, §VII(A). PSNH also must invoice suppliers on a monthly basis for billing and
collection services. See ESSMA, § IX; ESTPA, § IX. Only where invoiced amounts are at least 60
days overdue, and where the amounts claimed are not “subject to a good faith dispute,” may PSNH
then resort to “self-help” and pay itself from customer payments received on a supplier’s behalf. See
ESTPA, § VIII; ESSMA, § VIII.

22. Here, PSNH stopped transmitting customer payments to PNE as required by the
Agreements, and instead applied those payments to fees and charges that PSNH had allegedly
incurred and that had not been invoiced or otherwise specified or charged to PNE. PSNH did this
even though payment on the un-invoiced fees and charges was not overdue, and a good faith dispute
exists over the legitimacy of the fees and charges claimed by PSNH.

23. In its May 8 letter, PSNH conceded it had not invoiced PNE for the fees and charges at
issue. PSNH alleged the “bills were held by PSNH and not sent to PNE” as a result of “uncertainty
regarding PNE’s continued status as a going concern.” However, alleged “uncertainty” over PNE’s
status, even if well-founded (which PNE rejects), would not justify PSNH’s failure to issue monthly
invoices as required by the Agreements. This is particularly true given that PNE requested invoices
as soon as PSNH first began withholding customer payments on February 20. Further, on
information and belief, PSNH knew that PNE cured the ISO-NE default on March 22 and would be

resuming operations as a supplier. PSNH had no reason to withhold invoices for its charges, apart

from preventing PNE from challenging the legitimacy of the charges.



24, In the May 8 letter, PSNH alleged the “withholding of amounts payable” to PNE was
“done as a normal, prudent business measure in light of PNE’s admitted ‘cash flow issues.”” PSNH
did not argue this conduct was authorized by the Tariff, the Agreements, or any rule or statute
governing PSNH’s operations as a regulated utility. PSNH’s improper conduct simply had the
predictable effect of unnecessarily exacerbating any PNE “cash flow issues.”

25. The notion that an electric utility can unilaterally decide to withhold funds owed a
supplier and apply the funds against charges that are not invoiced or specified to the Supplier as
required under the Agreements or permitted under the Tariff, is anathema to the “just and
reasonable” standard of RSA 374:1, as well as the protections embodied in the Tariff and the
Agreements.

26. It was unlawful for PNSH withhold any portion of the $100,000 in customer payments.
This entire sum should be returned to PNL, together with interest and restitution of the fees,
including attorney’s fees, and costs incurred by PNE in this matter.

Count II
Certain Fees and Charges Claimed By PSNH Are Not Authorized by the Tariff or the

Agreements

27. Apart from the unlawful process used by PSNH in appropriating the PNE funds, most of
the charges PSNH applied against those funds are not authorized under the Tariff or the Agreements.

28. PSNH contends it may recover $47,735 in Selection Charges relating to the placement of
accounts on Default Service and recoup $38,570 in costs allegedly associated with assuming PNE’s
load responsibility.

29. While the Tariff permits PSNH to assess a single $5.00 Selection Charge-for a change in
service — presumably to recoup its costs of carrying out that service, it does not authorize PSNH to

recoup the cost of carrying out its responsibilities as the host utility under the ISO-NE market rules.



In demanding Selection Charges and recoupments costs, PSNH in large part seeks, in the first
instance, to recover twice for essentially the same service performed relative to the same
transactions, i.e., the transfer of PNE accounts to FairPoint Energy or, alternatively, Default Service.

30. Equally significant, however, PSNH failed to cite in its May 8 letter any provision of the
Tariff or the Agreements that authorizes PSNH to impose any charges, much less holdback or retain
any PNE customer payments, for alleged costs incurred in performing tasks associated with its role
as a host utility and Default Service provider — namely, assuming as Default Service customers on
February 20 certain PNE customers cnrolled by FairPoint Energy that were not successfully
transferred to PNE prior to that date. Lacking any authority under the Tariff or the Agreements to
impose such costs, PSNH may not recover any portion of the $38,570 in alleged recoupment costs.

31. Regarding the $47,735 in Selection Charges, according to the PSNH invoices, this
amount represents a $5.00 charge for 9,547 change transactions in February and March 2013.
However, over 90% of these transactions were initiated by FairPoint Energy or PSNH and not PNE.
Consequently, PNE is not liable for Selection Charges associated with those transactions.

32. During Jenuary and February 2013, PNE in its capacity as the existing supplier requested
only 690 drop transactions. Under Section 2(a) of the Tariff Terms and Conditions, as noted above,
these transactions result in Selection Charges totaling only $3,450 (85 x 690).

33. As for the balance of the change transactions cited by PSNH, FairPoint Energy initiated
EDI enrollments for approximately 8500 accounts covered by the agreement between PNE and
FairPoint Energy. Of these, approximately 1188 accounts were actually transferred to FairPoint
Energy. Under the Section 2(a) of the Tariff, FairPoint Energy, as the new supplier, and not PNE as

the existing supplier, is responsible for the Selection Charges for these transferred accounts.



34. Of the approximately 7312 remaining accounts enrolled by FairPoint Energy, none was
transferred to FairPoint Energy because PSNH cancelled the EDI enrollments for them. In any case;
PNE never initiated or requested drop transactions for these accounts or any of the other accounts
alleged by PSNH other than thc 690 drop transactions referenced in Paragraph 32 above — PSNH did
that.

35. PSNH lacks authority under its Tariff and the Agreements to assess Selection Charges
against PNE for accounts where PNE, as the existing supplier, never requested a drop transaction.
Thus, PSNH lacked authority to charge PNE $44,285 of the $47,735 in Selection Charges assessed
against PNE,

CONCLUSION

In sum, PSNH should be directed to immediately release to PNE the remaining

$92;961 .31 in PNE customer payments still held by PSNH. PSNH’s decision to withhold these
funds — without invoicing PNE and before any amounts claimed were overdue —clearly violated
Section VIII of the Agreements. Furthermore, of the $92,961.39 in charges now claimed by
PSNH, only $10,108 — $3,450 in Selection Charges (for the 690 drop transactions requested by
PNE), and $6,656 in fees due under the Agreements — are valid. This amount, however, should
be further reduced by accrued interest for the period of time that PSNH withheld these customer
payments from PNE and the attorneys’ fees that PNE has incurred in seeking PSNH’s payment

of these funds under the Agreements.

10



WHEREFORE, PNE requests the Commission lo:

A. Order PSNH to immediately pay over $92,961.31 to PNE;

B. Order PSNH to make reparation and/or restitution to PNE for attorneys’ fees and
costs incurred by PNE in securing the return of its customer payments as well as interest on
customer payments unjustly withheld by PSNH since February 20, 2013 ; and

C. Grant such other and further relief as may be just and equitable.

Respectfully submitted,
PNE ENERGY SUPPLY, LLC

By its Attorneys,

Sheehan Phinney Bass + Green Professional
Association

paes: (o] 2112 JZ\,MMM L—  for

L]
Christopher Cole (Bar No. 8725)
1000 Elm Street
Manchester, NH 03101
(603) 668-0300
ccole@sheehan.com

Robert P. Cheney, Jr. (Bar No. 74)
Two Eagle Square

Concord, NH 03301
rcheney@sheehan.com
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DE 13-059/DE 3-0sC
REDACTED

STATE OF NEW HAMPSHIRE

Inter-Department Communication

DATE: February 27, 2013
AT (OFFICE): NHPUC

FROM: StevenE. Mullen, Assistant Director — Electric Division
manda O. Noonan, Director — Consumer Affairs Division

SUBJECT: Resident Power, LLC (Aggregator)
PNE Energy Supply, LLC (Competitive Electric Power Supplier)

Staff’s Recommendation for an Immediate Show Cause Hearing
as to Whether Resident Power, LLC and/or PNE Energy Supply,

Suspended or Revoked Pursuant to Puc 2005
TO: Chairman Amy Ignatius

Commissioner Robert Scott
Executive Director Debra Howland

Staff hereby requests that the Commission immediately schedule a hearing at
which Resident Power, LLC (Resident Power) and PNE Energy Supply, LLC (PNE) both
appear to show cause as to why they should not be subject to penalties or their
registrations to operate as an aggregator and a competitive electric power supplier
(CEPS), respectively, should not be revoked or suspended in accordance with N.H. Code
Admin. Rules Puc 2005. In support of this request, Staff has identified the following
rules which it believes may have been violated by PNE and/or by Resident Power:

e 2003.01(d)(2) Evidence that the CEPS is able to obtain supply in the New
England energy market. Such evidence may include, but is not limited to,
proof of membership in the New England Power Pool (NEPOOL) or any
successor organization, or documentation of a contractual relationship
with a NEPOOL member.

e 2003.01(i) Following registration, a CEPS shall continue to maintain
compliance with the requirements of Puc 2000.

e 2004.05 (m) The CEPS shall provide a copy of the notice described in (I)
above to the commission at the same time notice is sent to affected
customers.

e 2004.07 (f) Any CEPS that ceases to sell electricity within the state shall,
prior to discontinuing such service: (1) Provide at least 30 days written
notice to any affected utility and to the commission; and (2) Provide each

1
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customer written notice of its intent to cease operations at least 30 days
prior to the start date of the customer’s next billing cycle.

e 2004.08 (a) (2) Provide notice to customers of the nature of any business
relationships or affiliations with any CEPS or utility.

In addition to the rules listed above, Staff also notes that, in accordance with
2006.01(a)(11), PNE’s application stated it intended to serve only residential customers.
Reports filed in accordance with Puc 2003.03 (b) indicate that PNE has been serving non-
residential customers since the fourth quarter of 2011, the first quarter following a?proval
of PNE’s registration as a competitive electric power supplier by the Commission.

Staff requests this joint hearing partly due to recent events that have occurred, and
that continue to develop, that involve business and ownership relationships between the
two entities that are so intertwined that attempting to investigate the companies separately
would result in an unnecessarily complicated process. Due to the overlapping facts and
circumstances that have resulted in this recommendation, Staff believes that having a
combined hearing would be the most efficient and expeditious process.

Background

Resident Power is a registered aggregator authorized to operate in New
Hampshire pursuant to Puc 2003 (see Docket No. DM 11-081). PNE is a registered
CEPS authorized to operate in New Hampshire pursuant to Puc 2003 (see Docket No.
DM 11-075). On February 7, 2013, PNE and FairPoint Energy, LLC (FairPoint
Energy)” filed a Joint Petition for Expedited Waiver of Puc Rule 2004.05(k) with respect
to providing a required 14 day advance notice of PNE’s intent to sell its right to serve its
customer accounts. That filing was assigned Docket No. DE 13-049. The waiver
request was related to a Purchase and Sale Agreement entered into by PNE and FairPoint
Energy on February 6, 2013 pursuant to which PNE would transfer approximately 8,500
residential and very small commercial accounts to FairPoint Energy. In addition, PNE
would assign all of its right, title and interest in certain customer contacts to FairPoint
Energy and FairPoint Energy would assume all of PNE’s responsibilities and obligations
under the contracts. Included with that filing was the notice that would be provided to
customers, a copy of which is attached to this recommendation as Exhibit 1. The waiver
request was granted by the Commission on February 8, 2013, and in its letter of approval,
the Commission stated the following:

PNE and FairPoint Energy’s proposed notice and transfer process
complies with the purpose of the rule and includes providing each
customer with 30 days to elect default service or another competitive
supplier.

! A secretarial letter approving PNE's registration as a CEPS was issued on September 22, 2011.
? Staff notes that by its recommendation, it is not suggesting that FairPoint Energy be investigated for its
involvement in the unfolding circumstances.
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The notice of the transfer was sent to the affected customers of PNE in a letter dated
February 11, 2013, with the letters actually mailed out on the dates of February 13 and
14, 2013. While the Commission was not provided with the notice at the same time it
was sent to customers as is required in Puc 2004.05 (m), a copy of the notice was posted
on the PNE website. The notice provided to customers included the following
representations:

o PNE Energy Supply will be transferring your electricity supply account to
FairPoint Energy at the end of your current monthly billing cycle or as soon as the
transfer can be processed by PSNH.

This transfer between suppliers will occur at NO COST to you.
Your current price plan and contract term will not change as a result of FairPoint
Energy becoming your new electricity supplier.

o Under the FairPoint Energy terms and conditions you will have no termination
fees, If you are a fixed term customer your contract may be renewed at the end of
the fixed term or you will roll to FairPoint Energy’s variable rate plan unless you
elect to cancel your contract.

All billing and payment will continue to be done through PSNH.

Resident Power will no longer be an aggregator for your account, but will
cooperate with FairPoint Energy to assist in the transition between electricity
suppliers.

o Your account will automatically be assigned to FairPoint Energy. You do not
have to respond to this Notice. Your account will remain assigned to FairPoint
Energy, unless you contact and select another energy supplier or return to the
default service provider (PSNH). If you select another supplier or return to PSNH
within 30 days from receipt of this notice, there will be no cost to you to do so,
even if the beginning of the next billing cycle (and therefore the change of
provider) occurs beyond this 30 day period. Furthermore, under the FairPoint
Energy Terms and Conditions there will be no early termination fees.

o Please note that the current PSNH default service rate is $0.0954 per kWh. Your
current PNE Energy Supply rate is lower than the PSNH default service rate, and,
as noted above, your rate plan will not change as a result of the transfer to
FairPoint Energy.

Significant events occurred subsequent to the Commission’s approval of the
waiver request in DE 13-049 resulting in the planned transfer of customers from PNE to
FairPoint Energy being interrupted and not fully completed. Specifically, on February
14, 2013, PNE’s status asa market partlclpant was suspended BEGIN
CONFIDENTIALJ[ g3 SIS END CONFIDENTIAL * by ISO New
England (ISO-NE). As a result, and pursuant to ISO-NE’s rules, PNE’s remaining load
asset as of 12:01am, Wednesday, February 20, 2013 was transferred to Public Service

? The notice on the website, while substantially the same as that provided in the waiver request in DE 13-
049, has some minor differences. See Exhibit 2.

‘As reported in a New Hampshire Business Review article dated February 20, 2013, *’It was a financially
related suspension,” said August ‘Gus’ Fromuth, managing director of Resident Power and PNE, related
companies that are both based in Manchester.”



REDACTED

Company of New Hampshire (PSNH) as PSNH is the “host utility” and default service
provider for the affected customers. As of that time and date, approximately 1,200
former PNE customers had been transferred to FairPoint Energy on their scheduled meter
read dates, with the remaining approximately 7,300 becoming default customers of
PSNH. In the days leading up to PNE’s suspension by ISO-NE, PNE communicated to
Staff BEGIN CONFIDENTIAL|

JEND CONFIDENTIAL

Related to those events, pursuant to a filing dated February 15, 2013 that was
officially received by the Commission on February 19, 2013 and filed in Docket No. DM
11-075, PNE submitted the sworn affidavit of the President of PNE in which PNE a)
advised the Commission that it would be voluntanly ceasmg operations as a CEPS for the
period® BEGIN CONFIDENTIAL ([

i 5]

As noted above, among the representations made to customers of PNE was that
“Resident Power will no longer be an aggregator for your account, but will cooperate
with FairPoint Energy to assist in the transition between electricity suppliers.” That
sentence, which apparently was made on behalf of Resident Power, was the only mention
of Resident Power in the notice provided to customers. It is important to note, however,
that most, if not all, of the 8,500 customers of PNE became customers of PNE through
Resident Power’s role as an aggregator of customer accounts. In its role as an
aggregator, Resident Power, in its Terms and Conditions provided to customers (attached
as Exhibit 3), states:

You hereby appoint Resident Power as your exclusive agent, for a period
of 12 months from the date of enrollment, to act in your name, place and
stead in any way which it could act with respect to researching,

negotiating, executing, terminating, assigning, rescinding and delivering,

5 The information redacted in this section related to telephone conversations held with PNE regarding
certain financial and business information. Although there has been no formal request by PNE to have the
information treated confidentially, Staff is erring on the side of caution and has redacted the information
subject to a later ruling by the Commission.

¢ The information regarding PNE’s voluntary cessation of operations as a CEPS was filed pursuant to a
Motion for Confidential Treatment in that February 15, 2013 submittal, but it was disclosed in a notice
issued by Resident Power to certain customers shortly before midnight on February 21, 2013 (see Exhibit
4).
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electricity supply and service agreements with competitive energy
suppliers, sellers or service providers.

Resident Power and PNE are affiliates with common ownership. As events unfolded over
the past two weeks, Bart Fromuth, a representative of both Resident Power and PNE,
engaged in several discussions with Staff on behalf of PNE and Resident Power. To the
best of Staff’s knowledge, Resident Power failed to disclose this affiliation to its
customers as is required in Puc 2004.08 (a)(2).

On February 21, 2013, it was brought to Staff’s attention that PNE was in the
process of enrolling a large commercial and industrial customer, despite a) PNE having
previously been suspended as a market participant by ISO-NE, b) having informed the

Commission that it would be voluntarily ceasin, ions beginning BEGIN
CONFIDENTIAL
ECND CONFIDENTIAL, and d) PNE’s CEPS

registration indicating that it only intended to serve residential customers.

Shortly before midnight on February 21, 2013, Resident Power sent a notice
(attached as Exhibit 4) to those of its customers for which the “transfer of your account
from PNE Energy Supply to FairPoint Energy has regrettably not gone through as
expected.” In that notice, those customers were informed that their account was now
being served by PSNH. In addition, Resident Power instructed customers how they could
“renew” their accounts with Resident Power if they wished to remain customers of
Resident Power. Further, if customers “renew” with Resident Power, Resident Power
“...will get to work, right away, to find you an alternative to PSNH default service...”
Renewal, in and of itself, seems to suggest that some sort of termination of an existing
relationship is at hand. Resident Power’s notice also contained information describing
circumstances by which customers became default service customers of PSNH, an
account which differs from the information contained in the filing described immediately
below. In that same notice, Resident Power stated that “PNE temporarily and voluntarily
suspended their own service of the New Hampshire market, and was not forcibly
suspended or removed from the market as others have suggested...” (emphasis added), a
statement at odds with the formal suspension action taken by ISO-NE.

On February 22, 2013, Resident Power filed a Verified Emergency Petition for
Declaratory Judgment’ in which, among other things, it made certain representations
regarding discussion with PUC Staff counsel regarding the subject of “slamming,’ a
subject described in Puc 2004.10(b) as “...initiating the transfer of a customer to a new
CEPS or aggregator without the customer’s authorization” and in RSA 374:28-a as any
practice that changes a consumer’s telecommunications or energy-related service carrier
or provider without the customer’s knowledge or consent. For purposes of RSA 374:28-a,
a "customer” shall mean the person to whom the telecommunications or energy-related
services are billed, or that person's designee. In its petition, Resident Power seeks
various forms of relief including an order from the Commission finding that:

7 That filing was assigned Docket No. DE 13-057.
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e Resident Power’s registration as an aggregator has not been revoked, suspended
or withdrawn;

e No provision of the Commission’s rules prevents or prohibits Resident Power
from continuing to represent its customets, including those that were formerly
customers of PNE;

e For those Resident Power customers with whom an aggregation agreement exists,
who were transferred to PSNH’s default service, enrollment by Resident Power of
any of those customers to FairPoint Energy or any other CEPS shall not constitute
slamming; and

o For those Resident Power customers with whom Resident Power has reconfirmed
a prior aggregation agreement and were transferred to PSNH’s default energy
service, enrollment by Resident Power of any of those customers to FairPoint
Energy or any other CEPS shall not constitute slamming.

Although the “Emergency Petition” was filed and signed on behalf of only Resident
Power, the second paragraph of the “Introduction” includes a statement that “PNE and
R/esident] P[ower] are requesting the Commission to rule that, under the circumstances
described below, transfer of these customer accounts to a competitive energy supplier
does not constitute “slamming” under applicable state law and PUC rules, is otherwise
permissible under applicable New Hampshire law and PUC Rules, and is in the best
interests of the customers involved.” (emphasis added). In paragraph 3 of the
“Emergency Petition,” the Purchase and Sale Agreement that was the subject of DE 13-
049 is described as being entered into by PNE, FairPoint Energy and Resident Power?
As mentioned above, the filing in DE 13-049 only described the Purchase and Sale
Agreement as being agreed to between PNE and FairPoint Energy.

Beginning February 20, 2013, the Consumer Affairs Division began to receive
calls from former PNE customers. In the three day period ending February 22, 2013, 83
calls were received by the Consumer Affairs Division from former PNE customers.
Customers were responding either to the notice from PNE dated February 11, 2013,
recent news articles or the February 21, 2013 e-mail from Resident Power. There is
considerable confusion about the information provided in the two notices, some of which
is contradictory, as well as confusion about what options are available to them as
customers. Given the suspension of PNE’s status as a market participant by ISO-NE on
Thursday, February 14, 2013, much of what PNE conveyed to customers is no longer
accurate. Despite efforts to get them to do so, PNE has yet to provide a supplemental
notice to customers. The notice provided by Resident Power has served only to create
further customer confusion.

® Given the knowledge that both PNE and Resident Power are parties to the Purchase and Sale Agreement,
Staff recommends that the Commission order PNE and Resident Power to produce the Purchase and Sale
Agreement and all other relevant information. Such information is vital to understanding issues such as to
what extent the statement in the notice to customers from PNE regarding Resident Power no longer being
their aggregator was valid and whether that statement was made with the knowledge and consent of
Resident Power.
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The PNE notice dated February 11, 2013 stated that Resident Power would no
longer be an aggregator for those customers, except to cooperate with FairPoint to assist
in the transition between electricity suppliers. The Resident Power notice to customers
recognizes this and asks the customer to affirmatively renew his or her account with
Resident Power, indicating that if the customer does not renew with Resident Power, he
or she will remain on PSNH’s default service rate until another supplier is chosen. The
Verified Emergency Petition For Declaratory Judgment filed by Resident Power on
February 22, 2013 asks the Commission to make a ruling as to whether the Resident
Power agreements with former PNE customers are valid and, therefore, any action by
Resident Power to change the supplier of former PNE customers would not constitute
slamming, something which seems contradictory to the notice provided by Resident
Power the previous evening.

Recommendation

To date, documents have been issued by PNE or Resident Power indicating,
among other things, that Resident Power is either no longer the aggregator for the former
PNE customers, still their aggregator, or that those customers can “renew” their
aggregation relationship with Resident Power. Representatives of PNE and Resident
Power alternately seem to speak for one entity, the other or both, but at other times
appear to fall back to relying on the companies’ statuses as separate legal entities to
disclaim knowledge of each other’s actions. Customers, Staff and the general public are
getting confusing and conflicting information, which continues to change over time.

The ongoing situation is very fluid with new information being received each day
by Staff, customers and the general public. This recommendation is not meant to
encompass all facts and circumstances involving PNE and Resident Power, but given the
confusing and at times contradictory information being provided by the two companies,
Staff recommends that the Commission have PNE and Resident Power appear before it to
answer the numerous questions generated by their recent actions. Toward that end, Staff
recommends that the Commission schedule a show cause hearing as soon as practicable.
At the hearing, PNE and Resident Power should be required to produce the following
information:

1. An organizational chart that details the corporate structure of PNE,
Resident Power and all other companies affiliated by cross-ownership, key
employee, officer, director or member in a detailed manner that breaks

ownership down to individuals;

2. Records of the companies demonstrating ownership of PNE and Resident
Power;

3. Financial records showing the financial position of PNE for each day of
February 2013;

4. Any type of financial projections prepared by or on behalf of PNE
covering time periods in calendar year 2013;
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5. Any written projections of what PNE’s ISO-NE financial obligations
would be for the months of February, March and April 2013;

6. Written projections of PNE’s ability to meet those ISO-NE financial
obligations;

7. Copies of all communications from ISO-NE with respect to PNE’s
financial obligations;

8. A list of all commercial and industrial customers of PNE including an
indication of which customers were aggregated by Resident Power;

9. A copy of all notices provided to customers of Resident Power pursuant to
Puc 2004.08(a)(2) disclosing the nature of any business relationships or
affiliations with any CEPS;

10. The date each customer of Resident Power entered into an aggregation
agreement and the date each notice referred to in item #9 above was sent
to the customer; and

11. A copy of the February 6, 2013 Purchase and Sale agreement entered into
by PNE, Resident Power and FairPoint Energy and all other information
related to that transaction that is relevant to this recommendation.

In addition, considering PNE’s current lack of status as a market participant with
ISO-NE and its voluntary suspension of operations in New Hampshire, Staff recommends
that the Commission order that PNE cease enrolling new customers, to the extent it has
not already done so, and that the New Hampshire electric utilities not be required to
accept any customer enrollments from PNE, to the extent they receive any.

Please let us know if you have any questions regarding this recommendation.

cc:  David Shulock, Director — Legal Division
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CUSTOMER NOTICE OF SERVICE PROVIDER CHANGE

[DATE]
Dear Customer,

PNE Energy Supply, LLC, your current electricity supplier, is pleased to announce that we have
reached an agreement with FairPoint Energy LLC, in which FairPoint Energy will assume the
duties of providing your electric power. This transfer is expected to occur at the beginning of
your next billing cycle, but may take two billing cycles to occur. It is important to note that your
current rates and contract length will not change as a result of this transaction. You will still
receive your low rates on your monthly PSNH bill; however, the only difference is that now it
will read “FairPoint Energy” on page 2 of your PSNH bill rather than “PNE Energy Supply.”

This means that the service you currently receive from PNE Energy Supply will be provided by
FairPoint Energy, and you will become a customer of FairPoint Energy, www.
fairpointenergy.com. A copy of the FairPoint Energy Terms and Conditions are attached for
your review. You are not required to do anything to continue receiving the high-quality service
and competitive rates that you have come to expect from PNE Energy Supply. PNE Energy
Supply will work closely with FairPoint Energy to ensure a seamless transfer of service without
interruption or inconvenience to you. Payments, and customer records, for services that were
previously provided to PNE Energy Supply will be transferred to FairPoint Energy as well.

Specifically, please note the following:

e PNE Energy Supply will be transferring your electricity supply account to FairPoint
Energy at the end of your current monthly billing cycle or as soon as the transfer can be
processed by PSNH.

e This transfer between suppliers will occur at NO COST to you.

e Your current price plan and contract term will not change as a result of FairPoint Energy
becoming your new electricity supplier.

e Under the FairPoint Energy terms and conditions you will have no longer have any
termination fees. If you are a fixed term customer your contract may be renewed at the
end of the fixed term or you will roll to FairPoint Energy’s variable rate plan unless you
elect to cancel your contract.

s All billing and payment will continue to be done through PSNH.

¢ Resident Power will no longer be an aggregator for your account, but will cooperate
with FairPoint Energy to assist in the transition between electricity suppliers.

» Your account will automatically be assigned to FairPoint Energy. You do not have to
respond to this Notice. Your account will remain assigned to FairPoint Energy, unless
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you contact and select another energy supplier or return to the default service provider
(PSNH). If you select another supplier or return to PSNH within 30 days from receipt of
this notice, there will be no cost to you to do so, even if the beginning of the next billing
cycle (and therefore the change of provider) occurs beyond this 30 day period.
Furthermore, under the FairPoint Energy Terms and Conditions there will be no early
termination fees.

¢ Please note that the current PSNH default service rate is $0.0954 per kwh. Your current
PNE Energy Supply rate is lower than the PSNH default service rate, and, as noted
above, your rate plan will not change as a result of the transfer to FairPoint Energy.

o The contact information for FairPoint Energy is:

FairPoint Energy, LLC

1055 Washington Blvd.

Stamford, CT 06901

Phone: 866-842-1084

Email: support@fairpointenergy.com

www.fairpointenergy.com

Here at PNE Energy Supply it has been our pleasure to provide you with access to affordable
electricity service, and we emphasize that you will be treated as a valued customer of FairPoint
Energy. We recognize that you have a choice of energy providers. FairPoint Energy is
committed to honoring your contract price and contract term with PNE Energy Supply and
keeping you satisfied; thus we hope that you choose to remain a customer with FairPoint Energy
and thereby continue the same affordable service that you have received from PNE Energy

Supply.

Until the actual transfer date, PNE Energy Supply will continue to be responsible for addressing
all customer service and billing issues. After the transfer date, you should refer your questions to
FairPoint Energy for handling. We appreciate your understanding and support during this
transition period. If you have any questions regarding this notice, our address and on-going toll-
free customer contact number and address are as follows:

PNE Energy Supply, LLC d/b/a Power New England
816 Elm Street Suite 364

Manchester, NH 03101

Phone: (877) 248-1478

Sincerely,

PNE Energy Supply, LLC d/b/a Power New England
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February 11, 2013
Dear Customer,
RE Account Number: 1234567890

PNE Energy Supply, LLC, your current electricity supplier, is pleased to announce that we have reached an agreement
with FairPoint Energy LLC, in which FairPoint Energy will assume the duties of providing your electric power. This transfer
is expected to occur at the beginning of your next billing cyde, but may take two billing cydes to occur. it is important to
note that your current rates and contract length will not change as a resuit of this transaction. You will still receive your
low rates on your monthly PSNH bill; however, the only difference is that now it will read “FairPoint Energy” on page 2
of your PSNH bill rather than “PNE Energy Supply.”

This means that the service you currently receive from PNE Energy Supply will be provided by FairPoint Energy, and

you will become a customer of FairPoint Energy, www.fairpointenergy.com. A copy of the FairPoint Energy Terms and
Conditions are attached for your review. You are not required to do anything to continue receiving the high-quality
service and competitive rates that you have come to expect from PNE Energy Supply. PNE Energy Supply will work closely
with FairPoint Energy to ensure a seamless transfer of service without interruption or inconvenience to you. Payments,
and customell'lrecords, for services that were previously provided to PNE Energy Supply will be transferred to FairPoint
Energy as well.

Spedfically, please note the following:

PNE Energy Supply will be transferring your electricity supply account to FairPoint Energy at the end of your current
monthly billing cyde or as soon as the transfer can be processed by PSNH.

This transfer between suppliers will occur at NO COST to you.

Your current price plan and contract term will not change as a result of FairPoint Energy becoming your new
electricity supplier.

Under the FairPoint Energy terms and conditions you will have no termination fees. If you are a fixed term customer
your contract may be renewed at the end of the fixed term or you will roll to FairPoint Energy’s variable rate plan
unless you elect to cancel your contract.

All billing and payment will continue to be done through PSNH.

Resident Power will no longer be an aggregator for your account, but will cooperate with FairPoint Energy to assist
in the transition between electricity suppliers.

Your account will automatically be assigned to FairPoint Energy. You do not have to respond to this Notice. Your
account will remain assigned to FairPoint Energy, unless you contact and select another energy supplier or return
to the default service provider (PSNH). if you select another supplier or return to PSNH within 30 days from receipt
of this notice, there will be no cost to you to do so, even if the beginning of the next billing cycle (and therefore
the change of provider) occurs beyond this 30 day period. Furthermore, under the FairPoint Energy Terms and
Conditions there will be no early termination fees.

Please note that the current PSNH default service rate is $0.0954 per kWh. Your cusrent PNE Energy Supply rate
is lower than the PSNH default service rate, and, as noted abave, your rate plan will not change as a result of the
transfer to FairPoint Energy.
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The contact information for FairPoint Energy is:

FairPoint

Falrpaint Energy uses is nams under 2 Acense agreement with Fairpodit Communications Ine.

FairPoint Energy, LLC

1055 Washington Boulevard,

7th floor

Stamford, CT 06901

Phone: 866-842-1084

Email: support@fairpointenergy.com
www.faimointenergy.com

Exhbit 2
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Here at PNE Energy Supply it has been our pleasure to provide you with access to affordable electricity service, and we
emphasize that you will be treated as a valued customer of FairPoint Energy. We recognize that you have a choice of
energy providers. FairPoint Energy is committed to honoring your contract price and contract term with PNE Energy
Supply and keeping you satisfied; thus we hope that you choose to remain a customer with FairPoint Energy and
thereby continue the same affordable service that you have received from PNE Energy Supply.

Until the actual transfer date, PNE Energy Supply will continue to Be responsible for addressing all customer service and
billing issues. After the transfer date, you should refer your questions to FairPoint Energy for handling. We appreciate
your understanding and support during this transition period. If you have any questions regarding this notice, our

address and on-going tolk-free customer contact number and address are as follows:

PNE Energy Supply, LLC d/b/a Power New England
816 Elm Street Suite 364

Manchester, NH 03101

Phone: (877) 248-1478

Sincerely,

PNE Energy Supply, LLC d/b/a Power New England
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RasideniPower.com

" ... ARESIDENTIAL ELECTRICITY FOR LESS

Tarms and Conditions

Resident Power Natural Gas and Elecinc Solulions, LLC {"Resident Power’) operdtes as a segistered aggregator of
«lectrioty in New Hampshire and Maine. “Wa”", “us™ and “our” refers ta Resident Power. You® or “yaur” refers lo you the
Customer. Resident Power will maintain your information with tha strictest confidentiality and will utilize it only in the
rourse of providing tha services contempiated under these terms and condilions. Hleasa (ead the teims and conditions
helow carafully as offers and oppartunities may vary depending on utibty, stala and region of scrvice.

1. Appointment of Agent: You hemby appomnt Resident Power as your excluswve agent. for a punad of 12 months frown Lhe data of enrodment. 10
wlin your name, place and siead in any way Whuch it Lauld aut with respecd i researciing, negonang, exucimng, lemunaling. wsgnng, escnding
+nl dafivering :levinoly supply and servica agreements with competitive energy suppliers. selkars ur servica provwlers.
2 Authority to Sign/Enroll: By acceptng the terms and condmans and complating tha onkne or hard copy enrollment wam you dre w:presentng
3t you have the authenly 0 sign on behalf of the elechicily accounts listed. and that you are eihar tha account Gamer or the awaers (luly
Julhoused representative. NOTICE: Anyone enrulling cusiomers nhout theg wapress permmission shall ba 1able for uiy and i awis, cumplants,
+iumages, fines or chargas resulling therefrom. Resxdent Prwer does not vandane of tolvrate custanr slamming” and w2l um in any petson nr
+ 508 Jiscovered to be ergaged in any such iwctivity 1o ine popar suthoities. i you fexd that yau nave een 3 « tim of #mproper ar nauthonzed
“nraiment pledse conlact Resident Power at infojdrecidentpostes com and meiude INVAL ID SNROLLLFNT in *he 2ubject kne. If you are diready
with snother supplier ar eqgregator [other fan the uulity) and you enrott with Rasident Power it 18 your re-pensibiity to mtonm Rastdent Power m
#iting as fo when your curent supply/aggregaton contract eapires. Resident Poxer 1s not respanaibie for any ealy *eintination penallies that may
hie vhargnd lo you by uther suppliers or aggregatars as a result of your enrotiment wath Rnsident Poier.
1. Prica Guarantes: Resident Pever quaraniees that your niaw Rlectnelly rate wil be lowsr thon 1ha 12 manth aver we tesidentiat rate ofered by
your locai uulity company 3t lhe time of enrailment sth your naw compentive elecinaity provider (LGP, Mote* The 10% suwangs guaraniee applles
*o PSNH customnrs iy dnd mfects Resident Prever's romnymment to pnea you, the Customar 10% ur more belcw the average reudential rale
+ ilered by PSNH nver the prior 12 months. ANl other ubfily cuslomers are guarantead a savings against the posted residential rate offer by their unlity;
" NPverit may be a cawngs of less than the PSNH savmgs percentage relerenced abave. it Resndent Puet 1S unahle to secure a rafe that s hasmy
‘han (he previous 12 month average resulential rate cfierrd by your local uliiity vampany Resident Power val not snralt you with 3 n=w CEP and you
il 1emam wath the utdily company at no Xddibonal ch-age, untd stiuh Unie as a new e is tound or you feminate jon nimbenship in the Resdent
Pawer program.
Please nole :t Resdent Power cannnt ind 20u & lnger wst smuce for yuur ransinissien g dslnbulion Jramgse s
lhove charges are the dumam of youc idity «urpaity ang call ranam as wuch cven sfter ve bod you a rvw elecinnty
- unplict{CEP. {herlore, wuf quarantce of A lu.ves pnre retates VMNLY 1o the per Keh elecbivty - hame 101 ectnoty =jly
ind dues not extent to, destube or vendn 1o wiy whe servee sitesng, pudurt, of endme lesed by wn loral bty
+ cmpany.
‘Hlease nole that many ubbly wn-panies lluctudte their pnces pvery | 3 ¢ 6 aths .5 tar this rrason ot Resdunt
Trwer uses 2 ubbty's previous 12 month swerage s tne price 1o compare.
4. Tenn: Your entafimant in our enargy proyram stasts un the day of =1qn up and submssiun nd kests for A r.erind of 12 months rom *nal date, f
A ash to be rernnved rom the Resident Pawer progiam yeu must nfem s in -sahng 20 days pnor to ihe e4puahon of ,ultr 12 nwnin term, ur you
.l be automatic.dly remwed for another 12 months. This teim listed unier this Appomtmant of Ageni does nut relale lo @y Agreement entared nito
m your bahall vath a CTP while acting under ihe authonty provided heroin. When a new elactricily rala and CCP have boen secured on your behall.
¥ U wfl be nutfied of your nu lerms and conditions at that time. by Bve vEP or they ag=nt.
5. Cancallation: Unider Jus Agresmant you are .nrofled with Resident Pewer for a jsariod nf 12 inunths mom ma dbada at 2ign #p. M $he eeplcaion of
2 12 wnonth pesed. . iher party may cancel ths Appoinbment of Aaesit W« 1y prior % it exrration, . kerarr you vel hve pan doure 1o
+ oy anaer 1 2soonth ptaval. You yill continue to aulo renew for 12 manth aitervals witl such kme as suhey paity c.nrals, Inarder to
't uesaludly £ ncel, he wancedling party must submit @ saMen nobcee of canceititun at leact L.ty £30) Jays prior 13 Ihs redt sniiation dala, I ne
«2ut fhal s hava ulr-ady seen enrclled vath a CEP Lanc slation of your Agrguentsdth Reshiznt Peies ol hve rg wipact on he laing nd
+ aneitins ontsted into oxbareen yoir nd the CCP. MOTICE: if you stz winin <tate, plense nobilfy us of yuur 1 &4 secount sanber() zathm (+0)
avs 1or re-2nrolnent 3nd your edily lenninabion fee will be waksed.
2. etight of Resclssion: Ly law the residenlial consumer has the iigit 10 r=scind when fRusident P has lound yia 2 sic v 1it3 snd new LFP. 1oy
~lrum-n 3 Nesiden Pever customer, hoaevar. Yhan e hava fcund you 3 new rate with 3 CCP jeu sl g nammod by 210 P of jnurn_w st
enes ard ¢ ondiions. At whch point you vall have me fellvanng rynt of restizeion Jepamling un the foim of ‘B wrmni_aton
a - .ieenbal customess and -mall comm-reial  u (omers Jhall 2 ve 3 £s: iness days firin i Jute o] perse ol ut ATunc * ivery of
t.a .itten lenng o ~eavit @ dRlpmunt rquited by 13) 0boka 10 1<scad wlicnaaton snd

EMAIL
603 232 9293 (Phone)
603 625 8448 (Fax)
816 Elm Street, Suite 364, Manchester, NH 03104
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b Reswdontial : wlomars and small commeiaal custoiness iecenang iha wems of cenvica swtement requited by (a) above via hie Unned

Stutes pasidl servee Jial 2ase § husness Jays finm the postinarked date to resund authonsaliun.
7. Early Termmation: in order ‘o provides Ut price Siaranies, you may not sign wih ancther electnnty broker or supplier whils under contiact wilh
Weyent Power Ynu have duionzed Resident Power as your exdusive prricuiement gent jor elecinaly therefora it you leaws pnas ‘o praper
ronceiiation, Resutent Poveer reserves the right 1o chaige a $100 early termination fce. Sex Sedion 4 Caicollation for more datails,
8. Information Release Authorization: Through your moliment via web, mad. lelephone or ather method you agree with the ferms and cojvhinons
wantaned within tus docunent ond aulhorize Resident Prver to act on your behalf, alh your kital ulilly campany ie. PSNH Uniil, NGRID, NH
10-UP elc.) to rebense or sl scness t ug any pernent account nhumation muuding, hut vot iveted to account number, 1-<age rformabon,
. Jyment hislory efe.
9, Dispute Resolution: In the evant of a billing dispute or a disagreamen) svolng any essential element of this Agreement. the parties wil use
*hair best cliors to resolve the disoute. I you have any enncems about your b, you may col our Customer Senvice depariment iM-F TANKSPM
.snmmm'amu send a letler 10 Pesident Powes, #16 Elm treet, Swle 364, Manchester, NH 0310t, r cund an e mail 1o
1404,
lu.LuwlnmEllqlbﬂlly A scount slecine 1te is available to qualdying residenhal customers by your utdity company. H you are currenly an
wch a ate with the utily cumpany, we suggest that you do not enrall m our program as wa cannat quarantea a fower efecincily rate ~grinst non
published. spedialized enroliment rates, uch as thosa for iw incoms eligthiSty.
11. Governing Law and Requlations: This Aqreement shal be govemed hy, construed, enfarced amd performed i accordance with the laws of the
Stata of New Hampshire. if achon 15 taken by federal or stals govemmental authorities which might significantly changes (he way Resident Power
Jues business with you. Residen Power may tenmnala this Agreement, after winch you ¢an enroll far service frem anather aggregator or sugpliar.
12. Emergency Sarvice: In ‘he wvant of an vizcldc smargency or senice intauption, you shiuld smmedsately call your local utiily company
umediately.
13, Assignment: Resident Poear may astign or Fans s your mmllsm.nmmm at any tima under the same ar substantally >invlar tums
Jid tondiions. uniass athervisa gread netivesn Resident Pewer and the other antity. In such cases, Resident Powser wil use hest afforts to provide
2341 with 30 days nouce wa e finnic mad, It you have nat provaded an elertronsc inviing address (o Resident Power, Resatant Power raserves the
jntto aform you by publshing suh ratice on thele sabsita a1 ww Residentog:ver.com.
14. Supplter Notica to Custamers: Resident Pover v] nobcs jou shan a new supplier 1ate 18 secuiad for your hosia or small busmass as noled
bave customess do have the Lhildy to ~pt out of any rale aifared tor the tune periods cutiined tn Secian 6. Redident Powey »ill uldize the mminyg or
vl adibess provided hy Lustoiver gnad s not bl by any cndebverad supplier nntices resufing lrom meoedt =ieclronic of physical maimg
Jldrasses. Cutomers w2 enoursged w0 double iieek heir omimen foinrs ta encura *hat ad nformation s mput complelaly and aceurately,

Thank et Ior sotg cmiolbsaent md we apprediude your support Noncy torget 1o | ike U nn 1 weehouk ot
hitp://orww B esidentPow

Tae Restdent i'ovver Loun

smanl [ aers 1y loroct (o alfow cnad hom ResidentPoswer com_as ~ome mail ervers mav ducet onr vaers nd
noties tafe voun SEPAM Bilter
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‘Resident. ~.com

‘RESIDENTIAL ELECTRICITY FOR LESS

Dear Resident Power Customer:

IMPORTANT UPDATE - REPLY REQUESTED

If you are receiving this message the transfer of your account from PNE Energy Supply to
Fairpoint Energy has regrettably not gone through as expected. Your account had been
enrolled for transfer to Fairpoint Energy at the same low rates, terms and conditions that
you enjoyed with PNE Energy. However, the transfer of your account has been halted,
and your account is now back with Public Service of New Hampshire (PSNH), whose
rates are considerably higher than those you enjoyed with PNE Energy and would have
enjoyed with Fairpoint Energy.

if you would like to still be a customer of Resident Power and authorize us to place you
with an electricity provider other than PSNH at rates below PSNH rates, please REPLY to
this email and type “RENEW MY ACCOUNT" and your first and last name in the email
body or subject line. Or you may also call our office at 603 232 9293, and speak with one
of our associates, between 9 am and 5 pm, M-F.

If you renew with us, we will get to work, right away, to find you an alternative to PSNH
default service at rates that continue to be well below PSNH. If you do not renew with us,
please be advised that you will remain on PSNH's high default service rate of $.0954 per
kwh, until you choose another supplier on your own, or you re-sign with Resident Power.

While we are writing you, we would like to clear up some inaccuracies in the media the
last few days.
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1. Despite what was reported by the Nashua Telegraph and other news outlets this
moming, Resident Power has not been suspended by the ISO or the New Hampshire
PUC. The Telegraph and others have since changed their online versions to reflect the
truth. We remain in good standing and continue to serve you (should you renew with us)
and all of our 14,000 NH customers with superior rates and service.

2.  Your account has gone back to PSNH as of Wednesday, February 20, 2013. A
request was made to PSNH to transfer your account to Fairpoint Energy automatically and
protect your rates, however PSNH declined to make the switch. PSNH stated that
although they had the ability to do the automatic transfer, they lacked the “resources” to
effect the transfer in the time provided.

3.  Your former supplier, PNE Energy Supply, suffered from cash flow issues, stemming
from record market volatility that caused them to seek out a buyer for their residential
customers (Fairpoint Energy). PNE temporarily and voluntarily suspended their own
service of the New Hampshire market, and was not forcibly suspended or removed from
the market as others have suggested, nor has PNE Energy gone out of business. PNE
Energy tells us that it intends to return to the market as New Hampshire's only locally
owned and operated electricity supplier in the next few weeks.

When we started Resident Power, almost two years ago now, all we wanted to do was
provide EVERY New Hampshire rate payer with a competitive choice, not just the large
bu;inesses. In the early days, the only supplier that would work with us, and be the first to
offer service to residential and small commercial customers, was PNE Energy. As their
partner these last two years, we salute them for being bold enough to do to what no
competitive supplier had done before. Today, almost 50,000 New Hampshire customers
have chosen an alternative supplier to help save them money on their electricity bills, and
PNE Energy Supply is a major reason for that.

In closing, we hope that you decide to remain with Resident Power. it has been our
pleasure to serve you and we hope you give us the chance to continue that relationship.

Please remember, that if you wish to stay with Resident Power, please REPLY to this
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email and type “RENEW MY ACCOUNT" and your first and last name in the email bady or
subject line. Or you may also call our office at 8 9293, and speak with one of our
associates, between 9 am and 5 pm, M-F.

Sincerely,

Your Resident Power Enroliment Team

!Hgsidgnt ~ .com

foltow on Twitter | fnend on Facebook | forward to a friend

Copyright & 2013 Resident Power All rights reserved. i
I nrelliment trom Website www.residentpower.com S LTI EE
Our mailing address is: " i
Resident Puwer

216 tim St

Stuite dnd

Manchesler. NI 03104

Add us to your address book

unsubscribe from this list | update subscription preferences



STATE OF NEW HAMPSHIRE
BEFORE THE

PUBLIC UTILITIES COMMISSION

DT 13-

PNE Energy Supply LLC, d/b/a Power New England and
FairPoint Energy, LLC

JOINT MOTION FOR EXPEDITED WAIVER OF PUC RULE 2004.05(k)

NOW COME PNE Energy Supply LLC, d/b/a Power New England (“PNE”) and
FairPoint Energy, LLC (“FairPoint Energy”) (together, the “Parties”) by and through their
attorneys, and hereby move the Commission for an expedited waiver of Puc Rule 2004.05(k)
regarding the 14 day notice requirement, prior to transfer of a customer account. In support of
their Motion, the parties state the following:

1. PNE is a duly-registered CEPS in PSNH’s service territory.'

2. FairPoint Energy is a duly-registered CEPS in PSNH’s service territory.”

3. PNE and FairPoint Energy have entered into a Purchase and Sale Agreement (“PSA”),
dated February 6, 2013, for the transfer of approximately 8,500 residential and very small
commercial® customer accounts. Pursuant to the PSA, PNE will assign all of its right, title and
interest in certain customer contracts to FairPoint Energy. FairPoint Energy will assume all of
PNE’s responsibilities and obligations under the contracts.

4. The affected customers will not see any change in the rates and contract term as set out in
their PNE contracts.

5. Pursuant to Rule Puc 2004.05(k), PNE must provide written notice 14 days prior to the
effective date of any change of a customer’s service provider.

6. The Parties desire that FairPoint Energy begin enrolling the transferred customers

immediately following grant of the requested waiver, and before the expiration of the 30 day

! See DM 11-075.
% See DM 11-175.
3 Ie. all customers are served by Small Profile Meters.

AN



notice period described in the following paragraph.’

7. The parties represent that service will be provided at the same rates and contract term for
fixed rate customers under which they are receiving service now. Variable rate customers will
remain on a variable rate plan. Furthermore, the parties represent that every customer will be
extended all, or more, of the rights due them under Puc 2004.05(1). In particular, every customer
will have the right to find an alternate provider during the initial 30 day period after notice of
transfer is served, rather than the 14 period required by the rules. Moreover, notwithstanding
that FairPoint Energy may have begun enrolling customers during the 30 day period and
notwithstanding that the customer may currently have committed to a set term of service with
PNE there will also not be any termination fees during this time. (Note that under the FairPoint
Energy terms and conditions there are never any termination fees.) A copy of the proposed
customer notice is attached hereto as Exhibit 1.

8. FairPoint Energy represents to the Commission that it has the technical, managerial and
financial capability to acquire and service the large quantity of customer accounts contemplated
by this transfer

9. No special off-cycle meter read dates will be necessary as a result of this transfer.
Customers will transfer suppliers upon their next scheduled meter read date.

10. Rule Puc 201.05 provides that the Commission may waive the provisions of any of its
rules if (1) the waiver serves the public interest and (2) the waiver will not disrupt the orderly
and efficient resolution of matters before the Commission.

11. Rule Puc 201.05 provides further that, in determining the “public interest,” the
Commission may find a waiver request to be in the public interest if “the purpose of the rule
would be satisfied by an alternative method proposed.” There will be no risk or detriment to
PSNH as a result of this transfer or requested waiver. Furthermore, there will be no risk or
detriment to the transferred customers. Every customer will be extended all, or more, of the

rights contained within Rule 2004.05(1), and FairPoint Energy will ensure that the customers’

* Please refer to Confidential Exhibit 2, paragraphs 2 through 4, attached hereto, for an affidavit
detailing the circumstances that necessitate the requested waiver.
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PNE fixed rate and remaining contract term will not change.” They will be affected no
differently than if the waiver had not been granted.

12. Finally, because customer transfers of this type do not involve the Commission other than
review of the notice, grant of this waiver will not disrupt the orderly and efficient resolution of

matters before the Commission.

WHEREFORE, the Parties respectfully request the Commission waive, on an expedited

basis, the customer transfer rules as discussed in this Petition.

Respectﬁ;lly submitted,

Dated: February 7, 2013 B&w‘u{/m&
FairPoint Energy, LLC PNE Energy Supply LLC
Jan L. Fox, Esq. By its Attorneys,
Senior Vice President

& General Counsel DEVINE, MILLIMET & BRANCH, PA
1055 Washington Blvd. Harry N. Malone, Esq.
Stamford, CT 06901 111 Ambherst Street
(203) 517-0130 Manchester, NH 03301

(603) 695-8532

% Please refer to Confidential Exhibit 2, paragraphs 5 and 6, attached hereto, for an affidavit
describing further assurances regarding this transfer.

3
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1-800-735-2964
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Tel. (603) 271-2431
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EXECUTIVE DIRECTOR

Debra A. Howland PUBLIC UTILITIES COMMISSION
21 S. Fruit Street, Suite 10
Concord, N.H. 03301-2429

February 8. 2013

Harry N. Malone, Esq.

Devine. Millimet & Branch PA
111 Ambherst Street
Manchester, NH 03101

Re:  DE 13-049 — PNE Energy Supply LLC and FairPoint Energy. LLC Joint Motion
for Expedited Waiver of PUC Rule 2004.05(k) and PNH Energy Supply LLC Motion for
Confidential Treatment

Dear Attorney Malone:

On February 7. 2013, you filed on behalf of PNE Energy Supply LLC (PNF) and
FairPoint Energy. LLC (FairPoint Energy) a joint motion for expedited waiver of N.H. Code ot
Admin. Rule Puc 2004.05(k} along with a motion for confidential treatment. According to the
motion for expedited waiver of Puc 2004.05(k). PNE and FairPoint Energy have entered into a
purchase and sale agreement dated February 6, 2013 (PSA) for the transfer of approximately
8.500 residential and very small commercial customer accounts. Both PNE and FairPoint
Energy are competitive electric power suppliers (CEPS) authorized to do business in New
Hampshire. Pursuant to the PSA. PNE will assign all of its right. title and interest in certain
customer contracts to FairPoint Energy, and FairPoint Energy will assume all of PNE’s
responsibilities and obligations under the contracts.

PNE has asked the Commission to waive Puc 2004.05(k). This rule requires 14-days
advance notice by a CEPS to an affected customer of any transfer or sale of the right to serve that
customer. The rule also sets forth a CEPS responsibilities and customer rights during such a
transfer. PNE and FairPoint Energy have requested that the Commission waive the timing of the
advance notice requirement and permit the notice to issue upon the granting of the waiver. PNE
and FairPoint Energy intend to fulfill all other requirements ot the rule, and they have provided
copies of the notice and FairPoint Energy’s terms of service for the Commission’s review.

On February 8, 2013, the Commission reviewed the waiver request and, pursuant to Puc
201.05. determined that the waiver is in the public interest inasmuch as the waiver does not
disrupt the orderly and cfficient resolution of matters before the Commission, and the purpose of



Harry N. Malone, Esq.
February 8, 2013
Page 2

the rule is satisfied by the alternative method proposed by PNE and FairPoint Energy. PNE and
FairPoint Energy’s proposed notice and transfer process complies with the purpose of the rule
and includes providing each customer with 30 days to elect defauit service or another
competitive supplier.

The Commission limited the waiver to customers located in Public Service Company of
New Hampshire service territory. As a condition of the waiver, the Commission directs PNE to
provide the Commission with a listing of all customer accounts transferred by the PSA within 5
business days of this letter. This listing is to be in electronic, Excel format, and shall include the
name, address, service class, and service territory for each customer account. The Commission
found that such a list constitutes confidential proprietary financial information, and will treat the
list confidentially when the filing is made without the necessity of filing a motion for
confidential treatment. As an additional condition to the waiver, the Commission requires
FairPoint Energy to make a filing within 10 business days of this letter demonstrating that the
surely provided under Puc 2003.03 is adequate given the additional customer base assumed in
the PSA.

Also on February 8. 2013, the Commission reviewed the motion for confidentiality and
attached affidavit of Howard Plante. The Commission granted the motion for confidential
treatment afier determining that all of the information for which confidential treatment was
sought is proprietary and confidential financial information and is exempt from public disclosure
pursuant to RSA 91-A:5, [V.

Lastly. the Commission directed Staff to commence an investigation into PNE's CEPS
authorization and the circumstances that necessitated the requested waiver.

Very truly yours, |
Debra A. Howland
Executive Director

cc: Docket Related Service List



SERVICE LIST - EMAIL ADDRESSES - DOCKET RELATED

Pursuant to N.H. Admin Rule Puc 203.11 (a) (I): Serve an electronic copy on each person identified
on the service list.

Executive.Director@puc.nh.gov
achesley@devinemillimet.com

al-azad.m.igbal@puc.nh.gov
amanda.noonan@puc.nh.gov
Christina.Martin@oca.nh.gov
hmalone@devinemillimet.com
steve.mullen@puc.nh.gov
susan.chamberlin@oca.nh.gov
tom.frantz@puc.nh.gov

Docket #: 13-049-1 Printed: February 11, 2013
FILI INSTRUCTIONS:

a) Pursuant to N.H. Admin Rule Puc 203.02 (a), with the exception of Discovery, file 7 copies, as well as an

electromc copy, of all documents including cover letter with: DEBRA A HOWLAND
EXEC DIRECTOR
NHPUC
21S. FRUIT ST, SUITE 10
CONCORD NH 03301-2429

b) Serve an electronic copy with each person identified on the Commission's service list and with the Office
of Consumer Advocate.

c¢) Serve a written copy on each person on the service list not able to receive electronic mail.



Execution Copy

ACCOUNT PURCHASE AND SALE AGREEMENT

THIS ACCOUNT PURCHASE AND SALE AGREEMENT is made and entered into
this 6th day of February, 2013 (the “Effective Date™), by and between PNE Energy Supply,
LLC, a New Hampshire limited liability company, with a principal business address at 497
Hooksett Road, Suite 179 (“Seller™), Resident Power Natural Gas & Electric Solutions, LLC
(“Resident Power”), and FairPoint Bnergy, LL.C, a Nevada limited liability company, with a
principal business address at 1055 Washington Blvd., Floor 7, Stamford, Connecticut 06901
(“Buyer”). For value received, and in consideration of the mutual promises contained in this
Agreement, the parties agree to the following recitals, terms and conditions.

1 Recitals.

(@)  Seller is engaged in the business of supplying power to residential and
small commercial electricity customers in New Hampshire and other states.

(b)  Resident Power is engaged in the business of aggregating electricity to
end use custorers, including with respect to Seller’s retail electricity supply business and the
retail electricity supply businesses of other suppliers.

(¢)  Seller desires to sell, and Buyer desires to purchase, those Customer
Accounts listed on Schedule 1(c) in accordance with the terms and conditions set forth in this
Agreement, For purposes of this Agreement, “Customer Account” shall mean each residential
and small commercial electricity customer account listed on Schedule 1(¢), and “Customer”
shall mean each customer pursuant o a Customer Account.

(d)  This Agreement supersedes in its entirety that certain Letter of Intent by
and among Seller, Resident Power and Buyer dated January 30, 2013, as set forth in Section
16(i). ‘

2. Transfer of Customer Accounts; Termination of Customer Aggregation

Agreements,

(@)  Atthe Closing, Seller shall sell, assign, transfer and deliver to Buyer, and
Buyer shall purchase, accept and assume from Seller, the Customer Accounts. Seller shall use
commercially reasonable efforts to deliver to Buyer, and Buyer shall accept from Seller, copies
of any and all records and documentation in the possession or control of Seller with respect to
each Customer Account, whether maintained on hard copy, electronically or otherwise
(including any and all records relating to confirmation of enrollment of Customer Accounts by:
(1) an independent third-party telephone verification service provider; (2) receipt of a written
confirmation received in the mail from the customer after the customer has received an
information package confirming any telephone agreement; (3) a customer signature on a
document fully explaining the nature and effect of the change in service; or (4) a customer's
consent obtained through electronic means, including, but not limited to, a computer
transaction), within ten (10) business days following Closing; in any case, copies of all such
records and documentation in the possession or control of Seller shall be delivered to Buyer no
later than thirty (30) calendar days after Closing, it being understood by the parties that Seller

Page 1 of 15
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Execution Copy

may not have in its possession or control (and thus may not deliver) confirmations with regard
to each ofthe Customer Accounts.

(b)  Resident Power shall use commercially reasonable efforts to deliver to
Buyer, and Buyer shall accept from Resident Power, copies of all aggregation agreements
entered into with Customers (such agreements, the Mm&_&mﬁ’)
within ten (10) business days fbllowing Closing; in any case, copies of all such records and
documentation in the possession or control of Resident Power shall be delivered to Buyer no
later than thirty (30) calendar days after Closing. All such Customer Aggregation Agreements
shall be terminated as of the Closing Date for each such Customer. Notwithstanding anything
to the contrary in this Agreement, Buyer shall have no rights or obligations atising pursuant to
the Customer Aggregation Agreements on or after the Closing.

3. Liabilities. The Customer Accounts shall be sold and conveyed to Buyer at
Closing free and clear of all liabilities, obligations, liens, security interests and encumbrances;
notwithstanding the foregoing and anything to the contrary herein, at Closing each of Seller and
Resident Power shall assign to Buyer, and Buyer shall assume, each and every obligation of
Seller and Resident Power arising in connection with the Customer Accounts on or after the
Closing, including without limitation the obligation of Seller to deliver electricity to each
Customer Account on or after the Flow Date applicable to such Customer Account. Buyer shall
in no event assume or be liable for any obligation not specifically assumed in this Agreement.

4, Consideration,

(a)  Purchase Price. Buyer will pay to Seller an amount equal to Seventy
Five Dollars ($75.00 US)(such amount, the “QRCE Price”) per Qualifying Residential
Customer Equivalent (as defined in Section 4(b) below) relating to the Customer Accounts. The
aggregate of all amounts to be paid to Seller with regard to the Customer Accounts pursuant to
this Section 4 is referred to herein as the “Purchase Price,” The Purchase Price shall be paid by
Buyer to Seller in cash or by wire transfer of immediately available funds at the following
times:

(1)  Daily Post Closing Payments. Commencing on the Closing Date,
and on every day thereafter through and including the thirtieth (30"’) calendar day following

Closing, Buyer shall pay to Seller within one business day (1) day after each applicable Flow
Date (as defined in Section 4(b) below), an amount equal to the QRCE Price multiplied by the
total Qualifying Residential Customer Equivalents measured on such applicable Flow Date
(such amount, a “Daily Post-Closing Payment”), as reduced by all previous Daily Post-Closing
Payments already made to Seller (the cumulative total of such Daily Post-Closing Payments, the
“30-Day Payment™);

(2) 40-DayPayment. Within forty-five (45) days after the Closing
Date, Buyer shall pay to Seller an amount equal to the QRCE Price multiplied by the total
Qualifying Residential Customer Equivalents measured at (40) days after the Closing Date

(“40-Day Payment”), less the 30-Day Payment;
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(3)  50-Day Payment. Within fifty-five (55) days after the Closing
Date, Buyer shall pay to Seller an amount equal to the QRCE Price multiplied by the total
Qualifying Residential Customer Equivalents measured at (50) days after the Closing Date
(“50-Day Payment”), less the 40-Day Payment; and

(4  60-Day Payment, Within sixty-five (65) days after the Closing
Date, Buyer shall pay to Seller an amount equal to the QRCE Price multiplied by the total
Qualifying Residential Customer Equivalents measured at sixty (60) days after the Closing Date
(“60-Day Payment™), less the 50-Day Payment.

(5) 75-Day Payment. Within eighty (80) days after the Closing Date,
Buyer shall pay to Seller an amount equal to the QRCE Account Price multiplied by the total
Qualifying Residential Customer Equivalents measured at seventy-five (75) days after the
Closing Date (“75-Day Payment”), less the 60-Day Payment.

(b)  Certain Definitions. For purposes of this Agreement, the following
definitions shall apply: (i) “Flow Date” with regard to a particular Customer Account means
that date that Buyer commences the supply of electricity to such Customer Account, and (ii)
“Qualifying Residential Customer Equivalent™ means the aggregate of the annual usage, in
kWh, of each Customer Account acquired from Scller, measured at each of the relevant flow
dates for which a drop request has not been received, divided by 10,000 kWh. Anmual usage
shall be calculated by Buyer in a commercially reasonable manner in accordance with industry
practice based on historical data provided by the applicable utility through Buyer’s EDI vendor.
To the extent that historical data for a given Customer Account is not available, then the average
annual usage for the applicable Customer rate class as reported by the New Hampshire Public
Utilities Commission shall be used. Buyer shall furnish to Seller its calculations of Qualifying
Residential Customer Equivalents with respect to each Flow Date and each payment calculation
described in Section 4(a) above, which shall include the historical data relied upon and
reasonable detail regatding the calculations undertaken by Buyer.

(c¢) Non-Solicitation. In order to provide Buyer with the full benefit of the
Customer Accounts, each of Seller, Resident Power, August Bart Fromuth and August G.
Fromuth will execute and deliver at the Closing a Non-Solicitation Agreement in the form
attached hereto as Exhibit A (each, a "Non-Solicitation Agreement"), pursuant to which they,
directly or indirectly, will not to solicit any Customer Account for two (2) years following the
Flow Date, provided, however that nothing herein shall be deemed to prohibit any general
solicitations for customers not specifically directed at any Customer Account, including general
advertising on television, radio, in print and electronic media, on social media, and as pait of
direct mail campaigns not specifically targeting Customers.

5. Closing. Upon the terms and subject to the conditions set forth in this
Agreement, the closing of the sale and purchase contemplated by this Agreement shall take
place on February 6, 2013 (the “Closing Date™) at 10 AM, at the Manchester, NH offices of
Sheehan Phinney Bass + Green PA or at such other time or at such other place as shall be
mutually agreed upon by the parties.

Page3 of 15

FPE000648




Execution Copy

6. Closing Documentation.

(@  Seller’s Documents. At closing, Seller shall provide Buyer with the
following:

) An executed counterpart of an Assignment and Assumption of
Customer Accounts in the form attached to this Agreement as Exhibit B (the “Assignment and

Assumption of Customer Accounts”);

(i)  Fully executed Non-Solicitation Agreements executed by Seller,
Bart Promuth and August Fromuth substantially in the form attached hereto as Exhibit A; and

(i)  Limited liability company resolutions of Seller authorizing the
transactions contemplated by this Agreement, accompanied by a certification of the Manager or
other duly authorized person of Seller to the effect that such resolutions are in full force and
effect and have not been amended, modified or rescinded, together with a good standing
certificate from the New Hampshire Secretary of State.

(b)  Resident Power’s Documents, At closing, Resident Power shall provide
Buyer with the following:

® A fully executed Non-Solicitation Agreement executed by
Resident Power substantially in the form attached hereto as Exhibit A; and

(i)  Limited liability company resolutions of Resident Power
authorizing the transaction contemplated by this Agreement, accompanied by a certification of
the Manager or other duly authorized person of Resident Power to the effect that such
resolutions are in full force and effect and have not been amended, modified or rescinded,
together with a good standing certificate from the New Hampshire Secretary of State.

(¢)  Purther Assurances, From time to time after the Closing Date, at
Buyer’s request, and without further consideration, Seller and Resident Power shall execute and
deliver such other instruments of conveyance and transfer and take such other actions as Buyer
may reasonably request in order to more effectively convey, transfer, assign or deliver the
Customer Accounts to Buyer. Upon request, and as part of such further assurances, Seller and
Resident Power shall use commercially reasonable efforts to take such actions, during the
seventy-five day post-closing period referenced in Section 4(a) above, that promote the transfer
to Buyer of the Customer Accounts as set forth in this Agreement, including but not limited to
the provision of notifications by Resident Power to the Customer Accounts following
distribution of Buyer’s Press Release (see Section 14 below) of the impending transfer of
accounts and anticipated issuance of notice of same by Seller, and the termination of Customers
Aggregation Agreement with Resident Power. Any notices from Seller or Resident Power to
Customers pursuant to this section shall be subject to the prior review and approval of Buyer,
which approval shall not be unreasonably withheld, conditioned or delayed.

(@  Buyer's Documents. At closing, Buyer shall deliver or cause to be
delivered to Seller the following:
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(6)] An executed counterpart of the Assignment and Assumption of
Customer Accounts; and;

(i)  Limited Liability company resolutions of Buyer authorizing the
transaction contemplated by this Agreement, accompanied by a certification of the Manager of
Buyer to the effect that such resolutions are in full force and effect and have not been amended,
modified or rescinded, together with good standing certificates for Buyer from the Nevada and
New Hampshire Secretaries of State,

7. Transition of Customer Accounts.

(@)  Account Transfer File. On the Closing Date, Seller will transfer to Buyer
an electronic file of the list of Customer Accounts (the “Account Transfer File™), which may be
provided in Excel format, which shall include customer enrollment data reasonably necessary
for a successful enrollment of each Customer with Buyer, including without limitation the
following information: Customer name, service address, mailing address, Ldc account sumber,
contact name, contact phone number, rate and whether it is fixed/variable, rate code, and meter
reading cycle (with regard to the meter reading cycle, if Seller is unable ta provide as of
Closing, then such informatjon shall be provided as soon as possible thereafter). Buyer shall
promptly load the Account Transfer File into its Electronic Data Interface (“EDI”) systems with
the applicable electric distribution company (each, a “Distribution Company”) such that each
Customer Account will be transferred to Buyer's service on that Distribution Company's system
immediately after each such Customer Account's electric meter is read by the applicable
Distribution Company on each such Customer Account’s next regularly scheduled meter read
date (such date that Buyer commences supplying electricity to the Customer Accounts is the
“Flow Date™ for each such Customer Account).

(b)  Customer Account Notification. As quickly as reasonably possible
following the Closing, but no later than seven (7) calendar days thereafter, Seller and Buyer

shall, at Buyer’s sole cost and expense, jointly notify each of the Customers of the purchase of

their Customer Account by Buyer and the assumption by Buyer of Seller’s delivery obligations
arising in connection therewith. The form and content of the notification shall be as set forth in
Exhibit C hereto.

(c)  Obligations During Transition. With respect to each Customer Account,
during the period of time between the Closing Date and such Customer Account's Flow Date
(the “Transition Period™), Seller will supply electricity to such Customer Account and will not,
without the prior written approval of Buyer, change the pricing structure or methodology for
such Customer Account. Seller will pay all direct electricity costs, ancillary costs, REC costs
and any other cost or expense related to electricity supplied to each Customer Account during
the Transition Period. Seller will collect and be entitled to retain payments from the applicable
Distribution Company for electricity used by each Customer Account during the applicable
Transition Period. Under no circamstances shall Buyer be liable for any brokerage
commissions arising from payments received by Seller from the applicable Distribution
Company on account of usage by each Customer Account during the applicable Traosition
Period.
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(dy  Obligations After Transition. Buyer will supply electricity to each
Customer Account and pay for electricity supplied to each Customer Account on and after the
applicable Flow Date. Buyer will collect and be entitled to retain payments from the applicable
Distribution Company for electricity used by each Customer Account on and after the applicable
Flow Date.

(f)  Transfer Delays. Notwithstanding the foregoing, Seller, Resident Power
and Buyer each acknowledge that, dueto circumstances beyond their control and despite
Buyer’s best efforts, any particular Customer Account may not be transferred to Buyer's service
on that Customer Account's first meter read date following the Closing Date, in which event
Seller and Resident Power shall use commercially reasonable efforts to assist Buyer to
effectuate such transfer at that Customer Account's next meter read date, or earlier if
practicable.

8. Warranties and Representations.

(@)  Seller. Seller represents and warrants to Buyer, as of the Effective
Date and as ofthe Closing Date, that:

® Seller is a limited liability company duly organized and in good
standing under the laws of the state of New Hampshire, with all requisite power and authority
to carry on its business as it is presently conducted.

(i)  August G. Fromuth is the sole member of Seller.

(i)  Seller has full power and authority to enter into this Agreement-
and to carry out the transactions contemplated by this Agreement.

(iv)  The transactions contemplated by this Agreement have been duly
authorized by appropriate limited liability company action by Seller and, upon execution and
delivery, this Agreement shall be a valid and binding obligation of Seller.

(v)  Neither the execution and delivery by Seller of this Agreement
nor the performance by Seller of the transactions contemplated herein will be contrary to or
violate, breach, or constitute a default under, or permit the termination or acceleration of
maturity of] or result in the imposition of any lien, claim or encumbrance upon any Customer
Account pursuant to any provision of, any note, bond, indenture, mortgage, deed of trust,
evidence of indebtedness or lease agreement, other agreement or instrument or any judgment,
order, injunction or decree by which Seller is bound, to which Seller is a party, or to which the
assets of Seller are subject; nor is the effectiveness or enforceability of this Agreement or such
other documents adversely affected by any provision of the articles of organization or operating
agreement of Seller.

(vi)  Seller has all necessary licenses and permits to carry on its
business, and Seller's business is being operated in material compliance with all applicable

laws, ordinances and regulations the violation of which would have a material adverse effect on
the value of the Customer Accounts.
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(vii) Except as set forth on Schedule 8(a)(vii), to the knowledge of
Seller:

1. there are no legal actions, suits, arbitrations, or other legal,
administrative, regulatory or other proceedings or investigations pending
or credibly threatened against Seller with respect to any of the Customer
Accounts, and Seller is not aware of any fact which may be reasonably
expected to result in any such action, suit, arbitration or other proceeding
or investigation;

Z has not received any written or verbal complaints from customers
which would materially affect the value of'the Customer Accounts;

3. With regard to the Customer Accounts, Seller is not in default
with respect to any currently effective judgment, order, writ, injunction,
decree, demand or assessment issued of which it is aware by any court or
of any federal, state, municipal or other governmental agency, board,
commission, bureau, instrumentality or department.

(viii) As ofthe Effective Date and the Closing Date, Seller is the owner
of'the Customer Accounts, and has title to the Customer Accounts free and clear of all debts,
encumbrances, restrictions and liens of every kind, except to the extent explicitly noted herein.

(ix)  Seller has not entered into any other binding contract for the sale
of the Customer Accounts. %

(x)  Seller is not in default in connection with any performance
obligations relating to any Customer Account. As of the Closing Date, all Customer Accounts
will be in full force and effect, valid and enforceable in accordance with. their respective terms,
except to the extent explicitly noted herein. There are no existing defaults of Seller under any
performance obligations relating to any Customer Account or events of default that, with the
giving of notice, would constitute defaults of Seller of its performance obligations relating to
any Customer Accounts, No Customer is more than sixty (60) days past due in payment in
relation to any Customer Account; Seller has no knowledge of any other material Customer
defaults under the Customer Accounts.

(xi)  Seller has complied, and through the Closing and each applicable
Flow Date will continue to comply, in all material respects with federal, state and local laws,
rules and regulations applicable to the Customer Accounts.

(xii) Neither Seiler nor Resident Power hold any Customer deposits or
pre-payments with regard to the Customer Accounts.

(xiii) There are no “cash back™ or incentive payments due on any of the
Customer Accounts.
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(xiv) Copies ofthe current terms and conditions applicable with respect
to the Customer Accounts are attached as Schedule 8(a)(xiv) (the “Customer Terms and
Conditions”), Bach Customer Account is subject to terms and conditions substantially similar
to the Customer Terms and Conditions. In particular, and without limiting the generality of the
foregoing, each of the Customer Accounts is fully assignable.

(xv) Seller shall use commercially reasonable efforts to (a) cause to be
fulfilled and satisfied all of the conditions to the Closing which are the responsibility of Seller;
and (b) cause to be performed all of the matters required upon the Closmg which are the
responsibility of Seller.

(xvi) To the knowledge of Seller, no representation or warranty by
Seller in this Agreement contains any untrue statement of a material fact.

(b) Resident Power. Resident Power represents and warrants to Buyer as
follows, as of the Effective Date and as of the Closing Date, that:

()  Resident Power is a limited liability company duly organized and
in good standing under the laws of the state of New Hampshire, with all requisite power and
authority to carry on its business as it is presently conducted.

(if)  Resident Power has full power and authority to enter into this
Agreement and to carry out the transactions contemplated by this Agreement.

(i)  The transactions contemplated by this Agreement have been duly
authorized by appropriate limited liability company action by Resident Power and, upon
execution and delivery, this Agreement shall be a valid and binding obligation of Resident
Power.

(iv)  Neither the execution and delivery by Resident Power of this
Agreement nor the performance by Resident Power of the transactions contemplated herein
will be contrary to or violate, breach, or constitute a default under, or permit the termination or
acceleration of maturity of, or result in the imposition of any lien, claim or encumbrance upon
any Customer Account pursuant to any provision of, any note, bond, indenture, mortgage, deed
of trust, evidence of indebtedness or lease agteement, other agreement or instrument or any
judgment, order, injunction or decree by which Resident Power is bound, to which Resident
Power is a party, or to which the assets of Resident Power are subject; nor is the effectiveness
or enforceability of this Agreement or such other documents adversely affected by any
provision of the articles of organization or operating agreement of Resident Power.

(v)  Resident Power has all necessary licenses and permits to carry on
its business, and Resident Power’s business is being operated in material compliance with all
applicable laws, ordinances and regulations the violation of which would have a material
adverse effect on the value of the Customer Accounts.

(vi)  Except as set forth on Schedule 8(b)(vi), to the knowledge of
Resident Power:
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1. there are no legal actions, suits, arbitrations, or other legal,
administrative, regulatory or other proceedings or investigations pending
or credibly threatened against Resident Power with respect to any of the
Customer Accounts, and Resident Power is not aware of any fact which
might be reasonably expected to result in any such action, suit, arbitration
or other proceeding or investigation; and

Z. With regard to the Customer Accounts, Resident Power is not in
default with respect to any currently effective judgment, order, writ,
injunction, decree, demand or assessment issued of which it is aware by
any court or of any federal, state, municipal or other governmental

agency, board, commission, bureau, instrumentality or department.
(c)  Seller and Resident Power Representations and Warranties.

1. Any reference in this Agreement to the “knowledge” of Seller or
Resident Power shall refer solely to the actual knowledge of Augustus
Fromuth, Bartholomew Fromuth and Marianne Vetter as of the date in
question,

2, All of the foregoing warranties and representations of Seller and
Resident Power shall survive until the date that is six (6) months
following the Closing Date.

2, NEITHER SELLER NOR RESIDENT POWER IS MAKING
ANY REPRESENTATION OR WARRANTY EXCEPT FOR THOSE
EXPLICITLY SET FORTH IN THIS SECTION 8, AND EACH PARTY
HERETO ACKNOWLEDGES AND AGREES THAT OTHERWISE
THE CUSTOMER ACCOUNTS ARE BEING SOLD AND
TRANSFERRED “AS IS, WHERE IS.” SELLER AND RESIDENT
POWER ARE NOT MAKING ANY OTHER RESPRESENTATIONS
OR WARRANTIES, WRITTEN OR ORAL, STATUTORY, EXPRESS
OR IMPLIED, CONCERNING THE CUSTOMER ACCOUNTS
AND/OR ANY OTHER ASSETS TRANSFERRED HEREBY.

(d)  Buyer. Buyer represents and warrants to each of Seller and Resident
Power as follows, as of the Effective Date and as of the Closing Date;

i) Buyer is a limited liability company duly organized and in good standing
under the laws of the state of Nevada and is registered to do business in the State of New
Hampshire, with all requisite power and authority to carty on its business as it is presently
conducted.

(i)  Buyer has full power and authority to enter into this Agreement
and to carry out the transactions contemplated by this Agreement.
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(i)  The transactions contemplated by this Agreement have been duly
authorized by an appropriate limited liability company action and, upon the execution and
delivery of this Agreement, it shall be a valid and binding obligation of the Buyer.

(iv)  Neither the execution and delivery by Buyer of this Agreemnent nor
the performance by Buyer of the transactions contemplated herein will, with or without the
giving of notice or passage of time, or both, be contrary to or violate, breach, or constitute a
defanlt under, or permit the termination or acceleration of maturity of, any note, bond, indenture,

,mortgage, deed of trust, evidence of indebtedness or lease agreement, other agreement or
instrument or any judgment, order, injunction or decree by which Buyer is bound, to which
Buyer is a party, or to which the assets of Seller is subject; nor is the effectiveness or
enforceability of this Agreement or such other documents adversely affected by any provision
ofthe articles of organization or operating agreement of Buyer.

(v)  Solvency of Buyer. Buyer is able to make, and has made, payment
when due of all obligations arising in the ordinary course of business and has the ability to
provide for payment of all other obligations, including, without limitation, the obligations set
forth in this Agreement.

9, Expenses of Sale. Each Party agrees to bear its own legal, accounting and other
expenses in connection with the preparation and consummation of this Agreement.

10.  [Intentionally omitted.]

11.  Inspection. Each party hereto acknowledges and agrees that prior to the date
hereof each party has given the other parties and their management personnel, legal counsel,
accountants, and technical and financial advisors, full access and opportunity to inspect,
investigate and audit (a) the books, records, contracts, other documents and computerized
records and data files of Seller as they relate to the Customer Accounts, and (b) the books,
records, contracts, and other documents of Resident Power as they relate to the Customer
Accounts and the Customer Aggregation Agreements.

12.  Conditions Precedent. The parties’ obligations pursuant to this Agreement are
subject to the satisfaction of the following conditions on or before the Closing Date (the
“Conditions Precedent™):

(a)  Buyer's Obligations. Buyer's obligations pursuant to this Agreement are
subject to the satisfaction of the following conditions on or before the Closing Date:

()-  Representations and Warranties. All representations and
warranties of Seller or Resident Power contained in this Agreement shall be true and correct
in all material respects at and as of the Closing, and Seller and Resident Power shall have
performed and satisfied in all material respects all agreements and covenants required by this
Agreement to be performed and satisfied by them at or prior to the Closing.
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(i) Absence of Material Litigation. There must be no pending or
threatened material claims or litigation involving the Customer Accounts or Seller's or Resident

Power’s ability to convey the Customer Accounts not disclosed herein.

(b)  Seller’ Resident Power's Obligations. Seller's and Resident Power’s
. obligations pursuant to this Agreement are subject to the satisfaction of the following conditions

on or before the Closing Date:

(D  Representstions and Warranties. All representations and
warranties of Buyer contained in this Agreement shall be true and correct in all material respects
at and ag of the Closing, and

(i) Performance of Agreements. Buyer shall have performed and
satisfied in all material respects all agreements and covenants required by this Agreement to be
performed and satisfied by Buyer at or prior to the Closing.

13. [Jntentionally omitted]
14. Confidentiality and Communications.

() Confidentiality. The parties have previously entered into a
Confidentiality and Nondisclosure Agreement dated as of January 28, 2013 in connection with
the transaction contemplated by this Agreement, and agree that the terms of such
Confidentiality Agreements shall control their confidentiality obligations in connection
herewith, and that the provisions of the Confidentiality Agreements shall survive the
termination of this Agreement.

(b)  Public Disclosure.

1. Prior to the issuance of a press release by any party, all parties
hereto shall agree on the terms of a joint press release, to be issued by Buyer, announcing
the transfer of Customer Accounts from Seller to Buyer contemplated by this Agreement
("Buyer’s Press Release”), which shall be issued no later than three (3) business days after
the Closing. No party will make any public disclosure or issue any other press releases
pertaining to the existence of this Agreement or to the proposed transactions between the
parties prior to the issuance of the Buyer’s Press Release without having first obtained the
written consent of the ather parties, except for communications with employees,
customers, suppliers, the local electric distribution companies, brokers, governmental
agencies, and other groups as may be legally required or necessary or appropriate (i.e., any
securities filings or notices) to the consummation of the transactions contemplated herein,
and which are not inconsistent with the prompt consummation of the transactions
contemplated in this Agreement.

2. After issuance of Buyer’s Press Release, the parties may make such
commercially reasonable statements to the media and other third parties about the transaction,
including the transfer of Customer Accounts from Seller to Buyer, as deemed necessary and
prudent by Seller, Resident Power, and Buyer, separately and independently, provided no such
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statement reveals or discusses the specific financial terms of this Agreement or individual
Customer Accounts, except for communications with employees, customers, suppliers, the local
electric distribution companies, brokers, governmental agencies, and other groups as may be
legally required or necessary or appropriate (i.e., any securities filings or notices) to the
consummation of the transactions contemplated herein, and which are not inconsistent with the
prompt consummation of the fransactions contemplated in this Agreement. Notwithstanding the
foregoing, Buyer may disclose the terms of the fransaction contemplated by this Agreement in
connection with the any potential sale of Buyer's business, provided that the third party to whom
such disclosure is contemplated shall first execute a confidentiality agreement with terms and
conditions at least as stringent as those contained in the Confidentiality Agreement.

15. Indemnification,

(@ BySeller. Seller shall indemnify, defend and hold harmless Buyer from
and against any costs, expenses, judgments, fines, penalties, losses, claims, liabilities,
obligations or damages (collectively, “Damages™) to the extent they are the result of; or arise out
of, any breach of any representation, warranty or covenant made by Seller in this Agreement.

(b) ByResident Power. Resident Power shall indemnify, defend and hold
harmless Buyer from and against any Damages to the extent they are the result of] or arise out
of, any breach of any representation, warranty or covenant made by Resident Power in this
Agreement.

(¢) ByBuyer. Buyer shall indemnify, defend and hold harmless each of
Seller and Resident Power from and against (i) any Damages to the extent they are the result of,
or arise out of, any breach of any representation, warranty or covenant made by Buyer in this
Agreement, and (ii) any liabilities or obligations arising out of, or relating to, Buyer’s
performance or failure to perform its obligations to Customers, including its power delivery
obligations, following the Closing Date.

(d)  The aggregate liability of Seller and Resident Power pursuant to this
Article 15 shall be limited to the aggregate Payment Price actually paid to Seller and Resident
Power pursuant to this Agreement, This Article 15 shall be the exclusive remedy for Buyer for
the matters covered hereby, provided however that nothing herein shall relieve any party for
liability for fraud or intentional wrongdoing.

16. Miscellaneous Provisions.

(a)  Notices. All notices, demands or other communications required to be
given under this Agreement shall be in writing and shall be mailed by certified mail, return
receipt requested, to the parties at the addresses set forth above, and shall be deemed given three
business days after mailing. Any party may, by written notice to the other party, change the
place to which all further notices to such party shall be sent.

(b)  Binding Effect. This Agreement shall inure to the benefit of, and shall be

binding upon, the parties and their respective heirs, representatives, administrators, successors
and assigns.
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(c)  Interpretation; Governing Law; Vete. This Agreement shall be
governed by and shall be construed in accordance with the laws of the state of New Hampshire
without giving effect to any choice or conflict of law provision or rule that would cause the
application of the law of any state other than the State of New Hampshire. Venue of any legal
proceeding related to this Agreement shall exclusively be brought in the state or Federal courts
located in the City of Concord, NH. The paragraph headings have been used solely for
convenience, and are not intended to describe, interpret, define or limit the scope of this
Agreement.

(d)  Severability. If any term or provision of this Agreement is deemed
invalid, such invalidity shall not affect or invalidate the remainder of this Agreement.

(e)  Counterparts, This Agreement may be executed in any number of
counterparts (including via facsimile or electronic means, including PDF copies), each of which
shall be deemed an original, but all of which, when taken together, shall constitute but one and
the same instrument.

(f  Assignability, Buyer may freely assign its rights and obligations pursuant
to this Agreement to any person that directly or indirectly through one or more intermediaties
comntrols or is controlled by or is under common control with the person in question; provided,
however, that no such assignment shall release Buyer from any of its obligations arising
hereunder. Seller may not assign its rights under this Agreement to any other person or entity
without the prior written consent of Buyer.

(g8) No Brokers, Each party represents and warrants that it has dealt with no
broker or finder in connection with this Agreement and, insofar as it knows, no broker or other
person is entitled to any commission or finder's fee in connection with the consummation of the
transactions contemplated by this Agreement.

(h)  Time of Bssence. The parties hereto agree that time is of the essence of
this Agreement,

(i)  Entire Agreement. This Agreement, and the attached Schedules and
Exhibits, constitute the entire and sole agreement of the parties and supersede and replace any

previous verbal or written agreements that the parties may have made. Any modification or
amendment of this Agreement must be in writing and signed all parties to this Agreement.

[SIGNATURES ON THE FOLLOWING PAGES]

Page 13 of 15

FPE000658




Execution Copy

The parties have executed this Agreement on the date first written above.

BUYER:
FAIRPOINT ENERGY, LLC
X2 ¥3. . ” s

8 Solin i
By: ; ] - L A t
Name: OICINE -  JO g
Title: Y '

et

Page 14 of 15

FPE000659




From: “Howard Plante* <hmplante@comcast.net>
To: Rabert A. Bersak/NUS@NU,

Cc: “Gus Framuth” <august./romuth@felpower.com>
Date: 02/14/2013 03:11 PM
Subject: Off-Cycle Meter Read Request

Dear Attorney Bersak:

Please find attached a letter requesting off-cycle meter reads for the residential and small commercial accounts referenced in the
letter.

Sincerely,

Howard M. Plante

President

PNE Energy Supply LLC

497 Hooksett Road

Suite 179

Manchester, NH 03104

P: 603-413-6602

P: 888-669-1685
www.powernewengland.com

PNE

This E-Mail may contain information that is privileged, confidential and / or exempt from discovery or disclosure under applicable
law. Unintended transmission shall not constitute waiver of the attorney-client or any other privilege. If you are not the intended
recipient of this communication, and have received it in error, please do not distribute it and notify me immediately by E-mail at
Howard.Plante@powernewengland.com or via telephone at 603-413-6602 and delete the original message. Unless expressly stated
in this e-mail, nothing in this message or any attachment should be construed as a digital or electronic signature or as a legal
opinion.
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February 14, 2013

Mr. Robert A. Bersak

Public Service Company of NH
780 N. Commercial Street
Manchester, NH 03101

Re: Request for Special Off-Cycle Meter Reads

Dear Attorney Bersak:

I am writing on behalf of PNE Energy Supply LLC (PNE). Extensive discussions have taken
place this week between PSNH and PNE regarding PNE’s request for an electronic bulk transfer
of certain of PNE’s residential and small commercial accounts from PNE’s load asset to
FairPoint Energy’s load asset. This is pursuant to a Purchase & Sales Agreement the parties
(PNE and FairPoint Energy) signed on February 6, 2013.

In accordance with NH PUC Rule 2007.04(b) PNE hereby requests an electronic off-cycle meter
read for all of the afore-mentioned residential and small commercial customers presently
enrolled with PNE. PNE will terminate service to these customers on the date of the meter read.
These customers should then be immediately enrolled with FairPoint pursuant to FairPoint’s
existing EDI instructions.

Thank you for your assistance in this matter.

Sincerely,
PNE Energy Supply LLC

Howard M. Plante

President
PNE Energy Supply, LLC P: 603.413.6602
497 Hooksett Road — Suite 179 F: 603.625.8448

Manchester, NH 03104



-—- Forwarded by Danald E. Bergeron/NUS on 02/14/2013 04:44 PM —

From: “Nelson, Chad" <CNelson@iso-ne.com>

To: Donald E. Bergeron/NUS@NU, Carmel M. Gondek/NUS@NU
Cc: Aaron J. Downing/NUS@NU, Janet R. Kelliher/NUS@NU
Date: 02/14/2013 04:38 PM

Subject: Customer Suspension

Company PNE Energy Supply LLC (51393) has been suspended effective immediately. The
customer has waived their possibility to cure. PNE is the Lead Load Asset Owner and has 100%
Ownership Share of load asset 39637, PNE_PSNH_LOAD in Metering Domain PSNH NODE

(687). Per the RTO Tariff, Section [, Exhibit 1D, "ISO New England Billing Policy", this load asset
will need to be retired as soon as practicable, but no later than 00:01, Wednesday February 20,
2013 (3 business days following the date of the suspension). We will be sending you a pre-
populated Load Asset Registration Form reflecting the retirement. Please upload a signed version
of the Asset Registration Form through Ask ISO with an effective date as soon as practicable. 1SO-
NE will sign on behalf of the suspended Market Participant. If the asset is not retired prior to
Wednesday February 20, the iSO will take action to retire the asset effective on that date. Please
let me know if you have any questions.

Chad Nelson

Generation & Load Administration
ISO New England

(413) 540-4508

Cell(860) 922-8380

The information in this email and in any attachments is confidential and may be
privileged. 1Tt is intended to be conveyed only to the designated recipient(s). If you
are not an intended recipient of this message, please delete the message and notify the
sender at the above telephone number. Unauthorized use, dissemination, distribution, or
reproduction of this message is strictly prohibited and may be unlawful.

This e-mail, including any files or attachments transmitted with it, is confidential and/or proprietary and is
intended for a specific purpose and for use only by the individual or entity to whom it is addressed. Any
disclosure, copying or distribution of this e-mail or the taking of any action based on its contents, other than for
its intended purpose, is strictly prohibited. If you have received this e-mail in error, please notify the sender
immediately and delete it from your system. Any views or opinions expressed in this e-mail are not necessarily
those of Northeast Utilities, its subsidiaries and affiliates dba Eversource Energy (Eversource). E-mail

1



transmission cannot be guaranteed to be error-free or secure or free from viruses, and Eversource disclaims all
liability for any resulting damage, errors, or omissions.



STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

IR 13-233
PNE ENERGY SUPPLY, LLC

Investigation into Dispute between PNE Energy Supply, LLC, and
Public Service Company of New Hampshire

Order Denying PNE Request
May 1,2014
APPEARANCES: Sheehan, Phinney, Bass & Green, PA, by Robert P. Cheney, Jr., Esq. on
behalf of PNE Energy Supply, LLC; Matthew J. Fossum, Esq. on behalf of Public Service
Company of New Hampshire; and Michael J. Sheehan, Esq. on behalf of Commission Staff.

In this order, we deny PNE’s claims that PSNH wrongfully calculated supplier charges
and wrongfully withheld customer payments following the suspension of PNE’s ability to buy
electricity and the transfer of PNE’s customers to PSNH and other suppliers in February of 2013.
L PROCEDURAL HISTORY

The relationship between PNE Energy Supply, LLC (PNE), and Public Service Company
of New Hampshire (PSNH) was governed by three documents: an Electric Supplier Services
Master Agreement (ESSMA); an Electric Supplier Trading Partner Agreement (ESTPA)
(collectively, the Agreements); and PSNH’s Electricity Delivery Service Tariff - NHPUC No. 8
(the PSNH Tariff). Joint Statement of Agreed Facts, Exhibit 1, at 1-2,' and at Attachments A
and B. These documents described the services PSNH provided to PNE and the manner in
which PSNH charged and collected fees from PNE. Ex. 1 at 2.

PSNH’s services included consolidated billing. In the normal course PSNH sent

customers a single bill for both PSNH’s and PNE’s charges. PSNH collected a single payment

! The Commission commends the parties for preparing a comprehensive statement of agreed facts.
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from customers and transferred PNE’s portion of the payments to PNE. PSNH later invoiced
PNE for the consolidated billing and other charges. PSNﬁ also imposed a $5 “selection charge”
for “any changes initiated by a Customer, Supplier, or an authorized agent, to a different
Supplier, to Default Service, or to Self-Supply Service.” PSNH Tariff at 1* Revised Page 33.

On February 14, 2013, ISO-New England (ISO-NE), the organization that operates the
regional bulk electricity transmission system, suspended PNE’s ability to buy electricity.
ISO-NE- notified PSNH that it would be required to assume the electricity supply load for PNE’s
customers by February 20, 2013. Id at 3. Some PNE customers were transferred to another
supplier before February 20. PSNH moved the remaining 7,669 PNE customers to PSNH’s
default service on or shortly after February 20. d. at4.

Beginning approximately February 20, 2013, PSNH withheld all customer payments
normally due to PNE under the Agreements. PSNH accumulated more than $250,000 of PNE’s
money over the next week at which time PSNH released to PNE all but $100,000. /d. at4. On
May 8, 2013, PSNH invoiced PNE $92,961.39. Of that amount, $38,570 was for costs incurred
by PSNH to transfer PNE’s customers to PSNH default service. An additional $47,735 was for
$5 selection charges relating to the 9,547 customers whose service was transferred either to the
other supplier or to PSNH default service. Finally, PSNH invoiced $6,656.39 in other tariff
charges. Id. at 5. PSNH returned the $7,038.61 balance to PNE.

PSNH later withdrew its claim for $38,570 in costs incurred to transfer PNE customers
and paid that amount to PNE. PNE did not contest the $6,656.39 in other tariff charges. /d.
PNE agreed during the hearing that the disputed selection charges should be reduced to $38,345.
Hearing Transcript of February 18, 2014 (2/18/14 Tr.) at 42. Thus, only two disputes remain for

decision. First, PNE and PSNH contest whether PSNH should have withheld customer payments
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as it did or should have first transferred those payments to PNE and later billed PNE as the
Agreements contemplated in the normal course. Second, they contest whether it was appropriate
for PSNH to impose the $38,345 in selection charges for the 7,669 customers that were
transferred to PSNH default service.

II. POSITIONS OF THE PARTIES

A. PNE
PNE claimed, first, that PSNH did not have authority to unilaterally withhold customer

payments otherwise due to PNE because the Agreements obligated PSNH to immediately
transfer the customer payments to PNE. PNE argued that the provisions in the Agreements that
allowed PSNH to withhold money did not apply because they required PNE to be 60 days in
arrears. ESSMA at 7; ESTPA at 5. PNE also argued that the circumstances of its default and
suspension with ISO-NE did not give PSNH the authority to exercise extra-contractual measures.
PNE did not request any specific relief for this alleged improper conduct by PSNH. 2/18/14 Tr.
at11.

Second, PNE argued that PSNH was not entitled to a $5 selection charge for each of the
7,669 customers returned to default service because PNE did not “initiate” the drop of those
customers. The PSNH Tariff states that PSNH may impose “a Selection Charge for any changes
initiated by a Customer, Supplier, or an authorized agent.” PNE argued that if anyone initiated
the drops it was ISO-NE, and ISO-NE was not acting as PNE’s agent. PNE argued that the drops
occurred by operation of law according to the terms of the ISO New England Inc. Transmission,
Markets and Services Tariff (ISO Tariff). Exhibit 2. PNE concluded that since it did not initiate

the drops, PSNH could not impose the selection charges.
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PNE also distinguished PNE Energy Supply, LLC, Order No. 25,603 (Dec. 13, 2013), on
two points. First, the focus in that docket was whether PSNH could impose a $5 selection charge
on both suppliers involved in a supplier-to-supplier transfer, for a total of $10. The issue here,
PNE argued, is whether any selection charge is appropriate when the only supplier involved in
the transfer does not initiate the change. Second, regarding PNE’s request for reimbursement in
this case, PNE argued that the Commission’s denial of similar relief in Order No. 25,603 does
not control because the parties in that case did not specifically request a refund, whereas PNE did
so here.

B. PSNH
PSNH argued that it lawfully imposed the $5 selection charges on PNE for two reasons.

First, PSNH imposed the charge in a manner consistent with its long-standing interpretation of
its Tariff. PSNH argued that Order No. 25,603 confirmed its practice of assessing the $5
selection charge on the supplier involved in a transfer to or from PSNH, even though the
Commission ruled in Order No. 25,603 that PSNH could no longer impose two selection
charges, one on each supplier in a supplier-to-supplier transaction. Second, PSNH argued it had
never interpreted “initiate” in the manner supported by PNE.

PSNH argued that the Commission need not address whether PSNH had the right to
withhold customer payments given the discussion above, but that PSNH nonetheless had such
authority. PSNH argued that the Agreements did not preclude the right to use collection
procedures outside the language of the Agreements. See ESSMA at 9; ESTPA at 7 (“The
enumeration of the foregoing remedies shall not be deemed a waiver of any other remedies to
which either party is legally entitled”). PSNH argued it always had the common law right to

set off the money PNE owed from the customer payments in PSNH’s custody:
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m. COMMISSION ANALYSIS

As a preliminary matter, we grant PNE’s Motion for Leave to File Response to PSNH
Memorandum Re: Agency. PNE’s response was concise and addressed arguably unanticipated
issues in PSNH’s post-hearing memorandum.

On the merits, the Commission framed the issues in this docket as follows:

a) Did PSNH act improperly when it withheld payments otherwise due PNE
beginning in February 2013, and, if so, what is the appropriate remedy?

b) Independent of the issue above, did PSNH improperly calculate and assess the

approximately $50,000 in Competitive Supplier Charges that it withheld from PNE? If
so0, what is the proper allocation of those charges between PNE and PSNH and what is

the appropriate remedy?

February 3, 2014, secretarial letter. We address the second issue first.

The parties agreed that this second issue has been narrowed to whether PSNH could
assess the $5 selection charge when ISO-NE suspended PNE and directed PSNH to assume the
load of PNE’s 7,669 remaining customers. 2/18/14 Tr. at 42. PNE argued that the PSNH Tariff
permits the imposition of a selection charge only upon a supplier that “initiated” a “drop,” and
that it did not initiate the drop of these customers. As a result, the terms of the PSNH Tariff did
not apply. PSNH argued that Order No. 25,603 let stand its practice of imposing the selection

charge on the supplier involved in a transfer with PSNH without regard to who initiated the

switch.
The relevant PSNH Tariff language follows:

Selection Charge -- The Company will be entitled to make a Selection Charge for
any changes initiated by a Customer, Supplier or authorized agent to a different Supplier
or to Default Service or Self Supply. For customers who are currently taking Supplier
Service, Default Service or Self-Supply Service, the Selection Charge will be assessed to
the new Supplier at the time the Company receives an enrollment transaction from the
new Supplier. For Customers who are currently taking Supplier Service, the Selection
Charge will be assessed to the existing Supplier at the time the Company receives a drop
transaction from the existing Supplier. The Selection Charge will be assessed to the
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Customer if the Customer terminates Self-Supply Service and receives Default Service or
initiates Self-Supply Service when receiving Default Service or Supplier Service.
Selection Charge — $5.00.

PSNH Tariff at 1% Revised Page 33. The noticed issue in Order No. 25,603 was to examine “the
circumstances in which PSNH has actually applied the Selection Charge,” but the case focused
on PSNH’s practice of assessing two $5 selection charges for a single supplier-to-supplier
switch. Order No. 25,603 at 15. PSNH applied its Tariff to impose two $5 selection charges, but
the suppliers argued that the PSNH Tariff only permitted a single selection charge for a single
transfer. They noted that PSNH did not impose the selection charge on itself when a customer
moved to or from default service. /d. at 15-16.

We ordered PSNH to assess a single charge in the supplier-to-supplier situation, but our
ruling was broad and made clear that a selection charge was appropriate when a switch involved
PSNH, without regard to who initiated the change: “We must therefore conclude that only one
switch charge is appropriate when a customer moves from one supplier to another, whether the
switch is between two competitive suppliers or a competitive supplier and PSNH.” PNE Energy
Supply, Order No. 25,603 at 16 (emphasis added). The highlighted language governs here and
leads to our finding that a single selection charge on the 7,669 customers PSNH moved to default
service was proper.

PNE nonetheless argued that the word “initiated” in the PSNH Tariff’s first sentence
means that PSNH may only assess the selection charge on the entity or its agent that initiated the
transfer. Because neither PNE nor its agent initiated the drops at issue here, PNE argued, it is
not responsible for the selection charge. We did not specifically address this agency argument in

Order No. 25,603, but it does not alter our conclusion.
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The PSNH Tariff does not contemplate the circumstances of this case where the
customers of a suspended supplier were switched through a process involving ISO-NE. The
ISO-NE Tariff, howéver, does address such circumstances: “Any load asset registered to a
suspended Market Participant [PNE] shall be terminated, and the obligation to serve the load
associated with such load asset shall be assigned” to another entity such as the distribution
utility. Ex. 2 at 143. When PNE agreed to the ISO-NE Tariff as a condition of becoming a
supplier, PNE knew that its suspension would result in the automatic assignment of its
customers. In that sense, PNE initiated the drop of its own customers when it engaged in the
conduct that caused its suspension. Although not an agent in the usual meaning of that term, the
ISO-NE Tariff gave ISO-NE the authority to direct PSNH to assume PNE’s load similar to an
agency relationship in the very limited sense discussed here.

The first issue we framed for this docket was whether PSNH improperly withheld PNE’s
customer payments beginning the week after PNE’s suspension from ISO-NE, and if so, what is
the appropriate remedy. Because we have determined that PNSH is entitled to the amount of
money that it ultimately withheld, and because PNE sought no remedy for PSNH’s temporary
withholding of the other money that was earlier in dispute, 2/8/14 Tr. at 11, the first issue is
moot.

Based upon the foregoing, it is hereby

ORDERED, that PNE’s claim for $38,345 in selection charges is DENIED; and it is

FURTHER ORDERED, that PNE’s claim for relief for PSNH withholding customer

payments is DENIED.
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By order of the Public Utilities Commission of New Hampshire this first day of May,

2014.
m y ’éi Ignatius Robert ;14. Scott %&rg
Chairman Commissioner Commissioner
Attested by:
Lori A. Davis

Assistant Secretary
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RESIDENTIAL ELECTRICITY FOR LESS

Dear Resident Power Customer:

IMPORTANT UPDATE — REPLY REQUESTED

If you are receiving this message the transfer of your account from PNE Energy Supply to
Fairpoint Energy has regrettably not gone through as expected. Your account had been
enrolled for transfer to Fairpoint Energy at the same low rates, terms and conditions that
you enjoyed with PNE Energy. However, the transfer of your account has been halted,
and your account is now back with Public Service of New Hampshire (PSNH), whose
rates are considerably higher than those you enjoyed with PNE Energy and would have
enjoyed with Fairpoint Energy.

If you would like to still be a customer of Resident Power and authorize us to place you
with an electricity provider other than PSNH at rates below PSNH rates, please REPLY to
this email and type “RENEW MY ACCOUNT" and your first and last name in the email
body or subject line. Or you may also call our office at 603 232 9293, and speak with one
of our associates, between 9 am and 5 pm, M-F.

If you renew with us, we will get to work, right away, to find you an alternative to PSNH
default service at rates that continue to be well below PSNH. If you do not renew with us,
please be advised that you will remain on PSNH's high default service rate of $.0954 per
kwh, until you choose another supplier on your own, or you re-sign with Resident Power.

While we are writing you, we would like to clear up some inaccuracies in the media the
last few days.

http://us2.campaign-archivel.com/?u=9c791f3d8d1d32adb8c60c931 &id=af04114288&e... 02/24/2013
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Despite what was reported by the Nashua Telegraph and other news outlets this

morning, Resident Power has not been suspended by the ISO or the New Hampshire
PUC. The Telegraph and others have since changed their online versions to reflect the
truth. We remain in good standing and continue to serve you (should you renew with us)
and all of our 14,000 NH customers with superior rates and service.

2. Your account has gone back to PSNH as of Wednesday, February 20, 2013. A
request was made to PSNH to transfer your account to Fairpoint Energy automatically and
protect your rates, however PSNH declined to make the switch. PSNH stated that
although they had the ability to do the automatic transfer, they lacked the “resources” to
effect the transfer in the time provided.

3.  Your former supplier, PNE Energy Supply, suffered from cash flow issues, stemming
from record market volatility that caused them to seek out a buyer for their residential
customers (Fairpoint Energy). PNE temporarily and voluntarily suspended their own
service of the New Hampshire market, and was not forcibly suspended or removed from
the market as others have suggested, nor has PNE Energy gone out of business. PNE
Energy tells us that it intends to return to the market as New Hampshire's only locally
owned and operated electricity supplier in the next few weeks.

When we started Resident Power, almost two years ago now, all we wanted to do was
provide EVERY New Hampshire rate payer with a competitive choice, not just the large
businesses. In the early days, the only supplier that would work with us, and be the first to
offer service to residential and small commercial customers, was PNE Energy. As their
partner these last two years, we salute them for being bold enough to do to what no
competitive supplier had done before. Today, almost 50,000 New Hampshire customers
have chosen an alternative supplier to help save them money on their electricity bills, and
PNE Energy Supply is a major reason for that.

In closing, we hope that you decide to remain with Resident Power. It has been our
pleasure to serve you and we hope you give us the chance to continue that relationship.

Please remember, that if you wish to stay with Resident Power, please REPLY to this
email and type “RENEW MY ACCOUNT” and your first and last name in the email body or
subject line. Or you may also call our office at 603 232 9293, and speak with one of our
associates, between 9 am and 5 pm, M-F.

Sincerely,

Your Resident Power Enrollment Team

http://us2.campaign-archivel.com/?u=9¢791f3d8d1d32adb8c60c93 1 &id=af04114288&e... 02/24/2013
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February 21, 2013

Dear Customer,

Natural gas prices have soared since the colder than normal weather hit New England in the
last week of January. As a consequence, power prices also soared because they are strongly
linked to the price of natural gas. Natural Gas is increasingly popular as a household heating
fuel because normally it is priced at 1/4™ to 1/5™ the cost of an equivalent amount of heating
oil. At the same time its growth in household applications has expanded, several very large
power plants in New England either converted to natural gas or were constructed with gas as
their only fuel. Therein lies the problem. Colder weather creates heightened demand and
rationing gas supplies causes protracted price spikes. As | write this, power prices are hung up
in the 15 cent per kWh range —a far cry from the 4.4 cent average of the last three years.

Our business is to serve you with the lowest available power cost at any given point in time. If
the wholesale market isn’t the best value, then, in accordance with our agreements and/or
practices we will move your load over to the host utility. The tariff permits it and it is, under
the circumstances, the least cost environment for you at this time. How long are these pricing
conditions likely to persist? In my ten plus years of electric deregulation experience, this is a
first. The power pool can usually be counted on to dispatch generation sufficient to evoke a
price response (down). | am confident that will happen, but the onset of warmer weather may
be needed to fully coral this pricing tempest. In the meantime we will stay in close touch with
you on when your electric load should be prudently returned to buying directly from the
wholesale market.

You may have read or heard in the media that PNE [Power New England] has been “unplugged”
from the ISO-NE’s power grid. That is true, but it was voluntary and is only temporary. It
suffered from cash flow issues, stemming from record market volatility. It found a buyer for its
residential customer book but will remain a supplier to its commercial and industrial customers.

Thank you very much for your continued commitment and support as we make our way
together through these challenging times.

August Fromuth

Managing Director
PNE

PNE Energy Supply LLC
497 Hooksett Road - Suite 179
Manchester, NH 03104
603.413.6602 www.powernewengland.com
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