DE 97-255

Bl RCHVI EW BY THE SACO, | NC.

I nvestigation into Quality of Service and
Continued Operation as a Viable Public Uility

Order Denyi ng Request for Hearing on 2001 Rates and Fees

ORDER NO 23,628

January 29, 2001
| NTRODUCTI ON
On January 10, 2001, the New Hanpshire Public
Uilities Comm ssion (Comm ssion) entered Order No. 23,616,
concerning the rates and certain fees to be charged in 2001 in
connection with Birchview by the Saco, Inc. (Birchview), a
utility operating in receivership pursuant to RSA 374:47-a.
Located in Bartlett, Birchviewis a utility with approximtely
112 custonmers in the Birchview by the Saco subdivision. As
noted in Order No. 23,616, the Lower Bartlett Water Precinct
(Precinct) is in the process of assum ng the Birchview
franchi se and, thus, the Receiver, F.X. Lyons, Inc., expects
to discontinue the operation of Birchview itself by m d-2001.
The Commi ssion therefore adopted the recommendation of its
Staff concerning rates and fees to be charged Birchvi ew
custonmers so as to permt the Receiver to recover its expenses
and to assure an orderly w nding down of the Birchview

oper ati on.



DE 97-255 -2-

Specifically, the Conmm ssion ordered nisi that (1) a
quarterly rate of $52.16 (conpared to the current rate of
$42.38, an increase of $9.78) would be effective with bills
rendered on or after January 1, 2001, (2) a surcharge of
$40. 18, to cover litigation expenses incurred by the Receiver,
woul d be included in all quarterly bills rendered in January
2001, and (3) a one-tine system shut-down fee of $89.29 should
be assessed agai nst each Birchview custoner, due and payabl e
with the final bill rendered by the Receiver.! The Comnr ssion
directed its Executive Director and Secretary to serve a copy
of Order No. 23,616 on all Birchview custoners, and
est abl i shed January 19, 2000 as the deadline for filing
coments and requesting a hearing.

The Comm ssion received two witten filings in
response. George Weigold and Karen Weigold, intervenors and
Bi rchvi ew custoners, filed a request for a hearing. Owen
Teevan, a Birchview custoner, filed conments requesting
certain nodifications to Order No. 23,616. For the reasons

that follow, we deny both requests.

! The Conm ssion also ordered the Receiver to negotiate
payment plans with custonmers who would have difficulty in
payi ng the one-tine charges in a lunp sum and to credit or
charge custonmers for any over- or under-recovery of system
shut - down costs upon approval of its final accounting
presented to the Comm ssion.
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1. HEARI NG REQUEST OF MR. AND MS. WEI GOLD

M. and Ms. Weigold state several bases for
requesting a hearing on the rates and charges inposed by Order
No. 23, 616.

As noted in the Order, in the second half of 2000
the Birchview system experi enced significant problens rel ated
to water main | eaks, causing the Receiver to incur an
estimated $4, 200 in expenses. These expenses are reflected in
the rates and charges established by Order No. 23, 616.
According to M. and Ms. Weigold, Birchview ratepayers should
not be responsible for these expenses. M. and Ms. Weigold
contend that the | eak problens coincide with the construction
project initiated by the Precinct to extend its mains into the
Bi rchvi ew subdi vi sion and that recent |eaks have been
di scovered on private property.

It is further the contention of M. and Ms. Wi gold
t hat the Receiver cannot recover its litigation expenses from
the Birchview ratepayers. M. and Ms. Weigold, who brought
t he Superior Court lawsuit that gives rise to these expenses,
contend that the Receiver "has been sued primarily due to his
role as Superintendant [sic] of the [Precinct]." George and
Karen Wei gol d's Request for Hearing on Order Nisi Concerning

2001 Rates and Fees at 2. The person to whom M. and Ms.
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Weigold refer is Francis Lyons, principal of the Receiver,
F. X. Lyons, Inc.

I n support of their position on |litigation expenses,
M. and Ms. Weigold further take the position that the
Receiver has violated a fiduciary duty to the ratepayers.
They make several allegations in this regard. First, they
contend that the Receiver did not provide accurate information
about the location of Birchview mains in the Spruce Drive area
of its franchise territory. Second, they contend that the
Conmmi ssion was m staken in its determ nation that the New
Hanpshi re Departnent of Environmental Services (DES)
identified a health hazard in the Spruce Drive area.
According to M. and Ms. Weigold, it was the Receiver that
made this allegation. Finally, according to M. and Ms.
Weigold, "[t]he receiver's early perjury in this matter
denonstrates his determ nation to put his own nonetary
interests above the interests of the Birchview custoners.
There is no evidence to substantiate that receiver notified
all Birchview creditors of the last rate hearing." 1d.

Next M. and Ms. Weigold contend that the cost of
shutting down the Birchview systemis not the responsibility
of its custonmers. |In support of their position, M. and Ms.

Weigold cite a previous Order in this docket, No. 23,353, 84
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NH PUC 359 (1999), in which the Comm ssion approved the
transfer of "the franchise, system and works" of Birchview to
the Precinct. Id. at 368. M. and Ms. Weigold further allege
t hat Thomas Caughey, the Precinct's chairperson, recognized
that the Precinct would take responsibility for the Birchview
wat er system

Finally, according to M. and Ms. Weigold, there is
no pendi ng energency to justify the increased rates and new
fees described in Order No. 23, 616.
[11. COWMM SSI ON ANALYSI S

Upon a careful review of M. and Ms. Weigold' s
filing, we conclude that no hearing is necessary. All of the
i ssues they raise can either be resolved as a matter of | aw,
and thus do not require the introduction of any additional
evidence, or relate to issues that have been fully litigated
at previous stages of this docket and need not be revisited.

Wth regard to the question of expenses arising out
of | eak detection and repair, the necessity of reflecting
t hese expenses in rates remai ns even assuni ng the factual
contentions of M. and Ms. Weigold to be true. In essence,
M. and Ms. Weigold blame the Precinct for causing the | eak
probl ens that have plagued the Birchview systemin recent

nmont hs. RSA 374:47-a nmakes cl ear that the purpose of the
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receivership is to assure continued safe and reliable service;
to that end, the Staff of the Commi ssion is "authorized to
expend existing conpany utility revenues for |abor and
materials and to commit additional expenditures as are
essential to providing an acceptable |level of service, such
expenditures to be funded in accordance with generally
accepted ratemaking principles.” Thus, regardless of the
cause, the Receiver, working under the direction of Staff, was
obligated to correct the | eaks in question so as to maintain
adequate service. The statutory reference to "generally
accepted ratemaking principles" reflects a | egislative
acknow edgnment that it is appropriate for custonmers to bear
t hese expenses, just as the custoners of any utility would
ultimately be responsi ble for enmergency repair expenses.

The sanme principle resolves M. and Ms. Weigold's
argument about the litigation expenses. Regardless of whether
t he Receiver has been sued primarily in its role as
superintendent of the Precinct, the fact remains that the
Recei ver was individually nanmed in the |awsuit and nust defend
itself. The Precinct and the Commi ssion are al so named
defendants in the litigation, with separate counsel; it
appears that the central issue in the Superior Court

proceedi ng i s whether the Precinct is obligated (pursuant to a
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covenant in the deed by which M. and Ms. Weigold took title
to their property in the Birchview subdivision) to continue to
mai ntain the Birchview system (as opposed to providing water
service in the subdivision through its own system. \Vhile it
appears at | east arguable that it was not necessary to sue the
Receiver directly in order to pursue such a claim the
Recei ver has been naned as a party. Thus, the Receiver is
incurring legitimte | egal expenses and, according to
generally accepted ratenmaki ng principles, these expenses are

appropriately charged to the ratepayers.?

2 The issue of whether the Receiver breached a fiduciary
duty to the Birchview ratepayers is irrelevant to the
determ nati on of whether it should recover expenses related to
the Weigold litigation. It is not conpletely clear why M.
and Ms. Weigold advance an argunment about fiduciary duty in
this context. Presunmably, their viewis that, although the
Receiver is being sued primarily in connection with its
separate role as operator of the Precinct's water system the
Receiver is also sonmehow liable in Superior Court by virtue of
negl ecting certain duties it owes directly to Birchview s
custoners in its capacity as Receiver. It is not the
Conmmi ssion's role in this docket to construe the claimor
claims M. and Ms. Weigold have made in the Superior Court;
i ndeed, to the extent the Conm ssion has positions on such
i ssues we advance them exclusively through counsel in Court.
However, we have reviewed the pleadings M. and Ms. Weigold
have submtted to the Superior Court and, for purposes of
appl ying generally accepted ratemaking principles to the
Recei ver's | egal expenses, conclude that nothing about the
litigation justifies failing to pass these expenses through to
rat epayers.

Finally, even if the three specific allegations made by
M. and Ms. Weigold about the Receiver's alleged breach of
fiduciary duty were sonehow rel evant, we would not conduct a
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The next contention of M. and Ms. Weigold concerns
the | egal effect of our July 1999 Order. The Order speaks for
itself. Nothing in that determ nati on nmakes the Precinct
responsi bl e for Birchview shutdown expenses, as suggested by
M. and Ms. Weigol d.

Finally, we take up the contention of M. and Ms.
Wei gol d that no pending energency justifies an increase in
rates or the inposition of fees at this tinme. The issue is
not whet her an enmergency exists. Under plans previously
approved by the Conm ssion, a significant nunmber of Birchview
custonmers are about to receive their final bill fromthe
Recei ver, having been converted to service fromthe Precinct.
The remaining custoners will be in the sane situation by
m dyear, with Birchview conpletely ceasing operations at that

time. The appropriate juncture for fixing the obligation of

hearing to explore them W are convinced that we have
accurate information about the |ocation of water mains in the
Spruce Drive area of the Birchview subdivision and that it
woul d be a m suse of the parties' resources (and needl essly
drive up the Receiver's recoverabl e expenses) to convene a
hearing on the subject. W reject outright the suggestion of
M. and Ms. Weigold that the DES did not identify a potenti al
heal th hazard arising out of the Precinct's construction in
the Spruce Drive area of the subdivision; the letter to that
ef fect the Comm ssion received from DES speaks for itself.
Finally, M. and Ms. Weigold have been fully heard on nore

t han one previous occasion with regard to their recurring

al l egation that the Receiver has commtted perjury. W wll
not allow an opportunity to relitigate this issue and we
remai n convinced that the Receiver has not conmtted perjury.
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all Birchview custonmers to share in shutdown expenses and
ot her common obligations is the present, before the first of
the final bills have been rendered. W stress, however, that
in Order No. 23,616 we noted that the Precinct's actual
expenses will be reconcil ed against these estimtes — with any
excesses or deficiencies ultimately to be credited or charged
to all current ratepayers as well, regardl ess of when they
di sconti nued their Birchview service.
V. COWENTS OF MR. OVEN TEEVAN

Onen Teevan, a Birchview custonmer who has appeared
at many of the hearings that have been conducted in this
docket, filed witten comments but did not specifically
request a hearing. However, M. Teevan nakes four specific
requests.

First, M. Teevan asks the Comm ssion to amend Order
No. 23,616 to delete any references to the lawsuit filed by
M. and Ms. Weigold. M. Teevan suggests that the discussion
of this litigation in Order No. 23,616 was not bal anced and,
t hus, was cal culated to create discord in the Birchview
community. According to M. Teevan, it is appropriate for the
Comm ssion to provide a balanced account of the Wigold
litigation in any orders it issues, including facts relating

to the | eaks that have occurred in the Birchview system and
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t he Receiver's concession that construction of the Precinct's
expansi on project has not been del ayed by the | awsuit.

Next, M. Teevan asks for a delay in the January 19,
2001 deadline established by the Conm ssion for filing
comment s and/ or seeking a hearing. According to M. Teevan,
the Comm ssion did not give adequate time for Birchview
custonmers to assess their options.

M. Teevan's third request is that the Comm ssion
reject Staff's recommendation that the Receiver recover its
| egal expenses associated with a Novenmber 27, 2000 heari ng
held in Superior Court in connection with the Weigold
litigation. M. Teevan points out that M. Lyons appeared on
behal f of the Receiver on that date w thout counsel. M.
Teevan asks the Commi ssion to permt the Receiver to recover
only those | egal expenses that it has actually incurred.

The fourth and final request of M. Teevan is that
t he Comm ssion provide detail as to how the quarterly rate
i ncrease of $9.78 was determ ned. M. Teevan asks that the
Comm ssi on supply the basis for the estimted expenses and the
number of homes to share in the increased cost.
V. COWM SSI ON DI SCUSSI ON

The Commission is well aware that the Weigold

litigation has the potential to be a divisive issue for
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residents of the Birchview subdivision. M. and Ms. Weigold
have been out spoken and persistent in their opposition to
transferring the Birchview franchise to the Precinct and to
the term nation of service by Birchview by the Saco. It is
wel | established that many residents of the subdivision do not
share this view. Qur references to the Weigold litigation in
Order No. 23,616 were not intended to foment discord or to
express any views as to the nmerits of the clains M. and Ms.
Wei gold press in Superior Court. As noted, supra, the
Commi ssion is itself a party to the Superior Court litigation
and expresses its views about the litigation solely through
counsel, appearing in the judicial forum Unfortunately, for
the reasons already set forth, the pendency of the Wigold
litigation has inplications for Birchview ratepayers because
of the legitimate | egal expenses being incurred by the
Receiver in connection with the lawsuit. Thus we were unable
to avoid referring to the Weigold lawsuit in our Order
di scussing the rates and fees to be applicable during the
remai nder of Birchview s operation.

Wth regard to M. Teevan's concern about the

January 19 deadline for filing coments or requesting a
hearing, we are unable to grant the request for an extension.

For the reasons already noted, this is the appropriate
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juncture for establishing, subject to reconciliation, the
rates and charges that will apply to all Birchview custoners,
i ncludi ng those who are about to receive their final bill.
Certain issues have been an ongoing concern for those who do
not agree with the course of action the Comm ssion has
approved with regard to Birchview, these concerns are reprised
in the two filings we discuss in this Order. W are confident
t hat these concerns have al ready received a full hearing.
Mor eover, M. Teevan does not hinself request a hearing or set
forth what additional issues he has been unable to explore or
articulate by the January 19 deadline. W have received no
ot her requests for such an extension of tinme, e.g., from other
Bi rchvi ew custoners who believe they have not had a sufficient
opportunity to prepare an objection to Order No. 23,616. W
believe that interested persons were given adequate tine to
file cooments and to request a hearing.

M. Teevan's third request has nerit. As he notes,
M. Lyons appeared w thout counsel at the November 27, 2000
hearing in Superior Court in connection with the Wigold
litigation. The Receiver thus did not incur any | egal
expenses rel ated specifically to what transpired in the
courtroomon that occasion. W will, as M. Teevan suggests,

permt the Receiver to recover fromratepayers only those
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| egal expenses that are actually incurred. As we have al ready
stated, we will nonitor and audit the Receiver's expenses and
make appropriate reconciliations. Thus, M. Teevan's request
is consistent with the relevant determ nations we made in
Order No. 23,616 and no change to that Order is necessary.

Wth regard to M. Teevan's final request, we note
that the rates and charges we approved in Order No. 23,616
wer e based on docunents and estinmates provided by the Receiver
to the Comm ssion's Finance Departnment, which then nade the
appropriate cal culations to apportion the charges equitably
anong Birchview s approximtely 112 custoners pursuant to the
authority contained in RSA 374:47-a. Because the requested
information is not exenpt from public disclosure, we wll
direct our staff to provide it to M. Teevan.

Based upon the foregoing, it is hereby

ORDERED, that the pending request for hearing is
deni ed and that the rates and charges described in O der No.
23,616 shall take effect on February 1, 2001, as described

t her ei n.
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By order of the Public Utilities Conm ssion of New

Hanmpshire this twenty-ninth day of January, 2001.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



