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HavPSTEAD AREA WATER COWVPANY, | NC.
Petition for Exenption Pursuant to RSA 674:30 |11
Order Approvi ng Wi ver

ORDER NO 23,759

August 7, 2001

APPEARANCES: Robert H. Fryer, Esq. for Hanpstead
Wat er Conpany, Inc.; Donahue, Tucker & Ciandella by John J.
Rati gan for the Town of Kingston, E. Barclay Jackson, Esg.
for the Staff of the New Hanpshire Public Utilities
Comm ssi on.
| . PROCEDURAL HI STORY

On Septenber 29, 2000, Hanpstead Area Water Conpany,
Inc. (HAWC) petitioned the New Hanpshire Public Utilities
Comm ssi on (Comm ssion) for exenption fromthe Town of
Ki ngston's (Kingston's) Zoning Ordinance and Site Pl an
Regul ations as to three new wells and associ ated punp house
and water mains, pursuant to RSA 674:30,111I

At a duly noticed Prehearing Conference held at the
Comm ssion offices on Decenmber 19, 2000, the Conm ssion
granted the Town's petition to intervene and heard prelimnary
statenments. By Order No. 23,610, issued Decenber 27, 2000,
t he Comm ssion approved a procedural schedule for this docket
and ruled that the tinme for interventions be extended in order

to provide the public notice required by Puc 203.01. The

Conmi ssion directed that a second prehearing conference woul d
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be held if additional intervenors appeared as a result of the
extended time. No additional intervenors canme forward during
t he extended period of tine.

Based on the approved procedural schedul e, the
parties and Staff exchanged di scovery and Kingston filed
testimny. On February 20, 2001, HAWC objected to certain
Dat a Requests propounded by Kingston. The parties resolved
t hat i ssue without further Comm ssion action. On March 23,
2001, Kingston objected to the addition of two w tnesses
proposed by HAWC, asserting their testinony would be
redundant. At the hearings held on April 3 and 4, 2001,

Ki ngston withdrew its objection. Pursuant to a record request
during the hearings, on April 9, 2001, HAWC fil ed an exhibit
cont ai ni ng phot ographs of the wells and punphouse at issue.
1. BACKGROUND

HAWC proposes to operate the three new wells (the
Hunt Road wells), the punphouse and rel ated wat ernmains, all
| ocated in Kingston, for the benefit of 650 custonmers | ocated
in the Town of Hanpstead. The wells are located in a portion
of the Bartlett Brook Condom nium a real estate devel opnent
t hat straddl es the Hanpstead-Ki ngston town line. In 1998, the
Town of Hanpstead granted residential construction approval to

the Bartlett Brook condom nium devel opers, subject to a
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condition requiring 12 acres of open space in Kingston.
Subsequently, HAWC obtai ned a water supply easenent deed, at
no financial cost, fromthe devel opers of the condom ni uns.
I n May, 2000, after several bedrock drilling tests on the
property subject to the easenment appeared successful, HAWC
hi red a wat erworks engi neering design conpany, Lew s
Conpani es, to conplete the requisite testing and mappi ng and
obtain permts fromthe New Hanpshire Departnment of
Envi ronmental Services (DES) for the Hunt Road wells. Lew's
Conpani es had no regul atory obligation to notify Kingston of
t he proposed wells because of the wells’ small size (less than
57,600 gal l ons estimted output per day).

HAWC i nstall ed the Hunt Road wells and associ at ed
pi ping and began construction of the punp house in 2000,
wi t hout obtaining permts from Kingston. Upon |earning of the
activity, the Kingston Building Inspector instructed HAWC to
cease construction. HAWC then applied to the Kingston
Pl anni ng Board for site plan approval for the Hunt Road wells
and punphouse.

I n Septenber, 2000, the Kingston Planni ng Board
deni ed HAWC' s request for a waiver of particular elenments of
Ki ngston’s zoning ordi nance and for site plan approval.

According to the Planning Board' s decision, because the wells
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and punphouse are planned to serve nore than the condom ni um
residents, they are inconsistent with residential zoning. The
Pl anni ng Board al so found that the wells and punphouse are
i nappropriate in | and dedicated for open space purposes.
Specifically, Kingston's zoning ordi nance section 5.a. at page
56, requires that 33% of the total project area shall be set
asi de as:

“common open space i ntended for the use and
enj oyment of the residents of the

devel opnent. This common open space shal
be permanently restricted for recreation,
open space or conservation uses. It shal
not be resubdi vided but may contain
accessory or utility structures and

i nprovenents necessary for the devel opnent
or for educational or recreational uses.”

Pursuant to RSA 674:30,111, HAWC sought Comm ssion approval of
an exenption from Ki ngston's zoning and site plan approval
requi rements which restrict the use of the wells and
punphouse. RSA 674:30,111, as anmended in 1998, states:

“A public utility which uses or proposes to
use a structure which does not fit the
criteria described in paragraph I, or fits
those criteria and has been denied a

wai ver, or has been granted a waiver wth
condi tions unacceptable to the utility when
t he wai ver was applied for pursuant to
paragraph I, may petition the public
utilities comm ssion to be exenpted from

t he operation of any |ocal ordinance, code,
or regul ation enacted under this title.

The public utilities comm ssion, foll ow ng
a public hearing, may grant such an
exenption if it decides that the present or
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proposed situation of the structure in

guestion is reasonably necessary for the

conveni ence or welfare of the public and,

if the purpose of the structure related to

wat er supply wi thdrawal, the exenption is

recommended by the departnment of

envi ronmental services.”
In a menorandum to this Conm ssion dated October 23, 2000, the
Departnment of Environnental Services recomended that the
wat er withdrawal structures be exenpted from |l ocal zoning
ordi nances if they are deenmed necessary by the Conmm ssion.
I11. POSITIONS OF THE PARTI ES AND STAFF

A.  Hanmpstead Water Conpany, Inc.

According to HAWC, it obtained the water rights
easenment because it anticipated the need for additional,
suppl enental, or replacenent wells. HAWC argues that RSA
674: 14,111 applies to the easement. RSA 674:14,111 states that
easenments in gross to public utilities for underground
facilities, including small unstaffed structures, do not
create new divisions of land. Thus, HAWC avers, Kingston's
Pl anni ng Board has no authority over the easenment and its
approval is not necessary. Therefore, this case does not turn
on the validity of the easenment but on RSA 674:30,111, as

interpreted and applied (in its former iteration as RSA 31:62)

by the New Hanpshire Supreme Court in Appeal of MIford Water

Works, 126 NH 127 (1985).
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HAWC argues that the present and proposed situation
of the structures in question is reasonably necessary for the
conveni ence and wel fare of the public as required by the
statute because it neets the tests articulated in MIford.
The tests articulated in MIford include: (1) |ocus
suitability; (2) physical character of the uses in the
nei ghborhood; (3) proximty of the site to residential
devel opnent; (4) effect on abutters; (5) relative advantages
and di sadvantages to the public convenience; (6) whether
ot her, equally serviceable sites are reasonably avail able; and
(7) whether injury to abutters can be m nim zed by physical
requi renents. HAWC addresses each of these seven Mlford
tests, claimng that: the water is suitable and avail abl e at
the site; the water was obtained without cost to other
custoners; the site is well | ocated and has good access; the
DES sanitary protection radius can be | ocated al nost entirely
on the site; and the Open Space restrictions protect the site
fromdetrimental devel opnent.

As to need, HAWC points out that its system
experi enced water shortages in the sumrers of 1998 and 1999
and that its water resources, even with the new wells on |ine,
are insufficient to meet DES design standards. HAWC supports

its claimwith the clarifications of “reasonably necessary”
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put forward in Town of Rummey v. Edward Bonel, Trustee et al.,

118 NH 786 (1978). In that case, the New Hanpshire Suprenme

Court rejected the claimthat the Town of Rummey failed to

show that it was reasonably necessary to take the particul ar

| and as opposed to soneone else’s. The Court found that the
Town did not have to prove that it was reasonably necessary to
take the subject |and over alternative parcels of |and by
conducting soil suitability tests on the other parcels.

According to HAWC, the rationale in Town of Rummey neans t hat

t he Comm ssion need not find that the site in question is the
only suitable site or the “best” site.

B. Town of Kingston

The Town of Kingston argues that even if HAWC needs
water, it may not sink wells at the first likely spot. HAWC,
according to Kingston, has an obligation to investigate other
sites, giving due deference to the nunicipality’s statutorily
created interest in |local |and use, and the orderly and
pl anned growt h of devel opnment.

The Kingston Pl anning Board exercised its ordi nance
authority when it rejected HAWC s after the fact application
for planning approval. The Planning Board ruled that the
particul ar | ocation was not suited for three comrercial wells.

Ki ngston argues that the Conm ssion nust bal ance the Town’s
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interest in |and use versus the utility's interest in using
that particular location. According to Kingston, the
utility’s interest in using the particular location for a
structure is tied to a requirenent in RSA 674:30,1 that the
siting options for the structure are “limted by virtue of
said structure being a physically integrated conponent of the
utility’s transm ssion or distribution apparatus.” HAWC,
Ki ngston cl ainms, has nmade no such show ng. Further, Kingston
cites to two cases decided by the Comm ssion in the 1980's for
the proposition that a bal ancing of interests between a
utility and the utility’s custoners involves whether there are
alternative sources for water supply.

Ki ngston interprets the ruling in MIlford to support
its position that the subject site nust be analyzed with
reference to alternative sites. In MIford, Kingston argues
that the utility faced a drastic reduction to water supply.
Rati oni ng was i nplenmented and i medi ate investigati ons of
several potential sites for additional supply were undertaken.
The investigations resulted in a conclusion that only one site
was suitable, a crucial factor in Kingston's view.

Ki ngston argues that no opinion regarding the
suitability of the locus, the first MIford test, can be nade

wi t hout conparison to other sites. As for the other Mlford
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tests Kingston asserts that: the physical character of the
uses in the neighborhood is that of open space; the proposed
use is comercial; necessity is not shown; purchase or
condemati on has not been pursued; and conditions on use
shoul d not be considered until other alternatives are

expl or ed.

Ki ngst on objects to the lack of regard for process
di spl ayed by HAWC. The Town’s regul ations require that
wai vers are perm ssible only when the structure is necessary
to the particular custonmers living or working upon the subject
devel opnent or property. Kingston argues that granting a
wai ver to HAWC woul d reward the scoffl aw

Ki ngston al so argues that the annual cost to HAWC
custoners of purchasing |and for locating the wells el sewhere
in Hanpstead is de mninus conpared to the scale of harm
represented by HAWC s treatnment of nunicipal rights and
regul ati ons.
| V. COWM SSI ON ANALYSI S

RSA 674: 30,111 (hereinafter, paragraph Ill) confers
authority on the Conm ssion to waive a |ocal ordinance, code
or regulation when a utility structure either does not fit the

criteria contained in RSA 674:30,1 (hereinafter, paragraph I)
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to permt waiver of a local ordinance, or fits the criteria in
paragraph | but was denied a requested waiver!. \Wen the
Comm ssi on exercises the authority granted in paragraph II1,
the applicable standard is that the present or proposed
Situation of the structure is “reasonably necessary for the
conveni ence or welfare of the public.” This standard is
distinct fromthat propounded in paragraph I, which applies to
a planning board or its designee. Therefore, contrary to
Ki ngston’ s assertion, we need not exam ne the square footage,
t he necessity for public health and safety, or the limted
siting options enunerated in paragraph |

Addr essing ourselves to the standard contained in
paragraph 111, we exam ne whether the subject structures are
reasonably necessary for the convenience or welfare of the
public, a less stringent standard. W are presented with a
utility with a denonstrable need for additional water
resources. The utility is not in conformance with the state’s
wat er resource design standard; there is testinony to the
effect that the subject wells will produce additional capacity
but still fall 40% short of the design standard contained in

Env. W 372. The DES standard, requiring a 2.0 safety factor,

1 The authority al so pertains when a waiver is granted but with conditions
unacceptable to the utility, thus comensurate with denial.
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was devel oped with the welfare of the public in mnd. A DES
representative testified as to the various considerations
cont enpl at ed when estimati ng the adequacy of a well or a well
field s production capacity. In addition to the fact that
HAWC does not conformto the DES design standards for adequate
wat er supply to protect the public absolutely, other evidence
is found in the record?> with respect to the need for
addi ti onal water resources. For exanple, during the sumrers of
1998 and 1999, water shortages necessitated that custoners
limt their outdoor usage to every other day.

We are convinced by the totality of the record
before us that the additional resources obtainable fromthe
Hunt Road wells are reasonably necessary to provide protection
agai nst abrogation of the water quality and quantity from
HAWC' s existing wells. In conjunction with the vagaries of
New Engl and weat her, the shortfall could mean insufficient
water for the health and safety needs of New Hanpshire
cust oners.

We are cogni zant of the Town of Kingston' s interest
in the preservation of open space, an interest that serves the

public good and adds to the quality of life in New Hanpshire.

2 See Exhibit 1, pp. 15-16, Attachnents to Exhibit 1: D, G and O Exhibit 2,
Attachment BL- 3.
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We therefore |ook carefully at the effect that can be

antici pated by granting the wai ver HAWC seeks. At the outset
we note that the open space ordi nance from which HAWC seeks an
exenption explicitly allows such open space to contain utility
structures and inprovenents necessary for buil ding

devel opnents that are subject to that ordinance. 1In this
case, the Hunt Road Wells will be supplying water to the

adj acent buil di ng devel opnent as well as to ot her HAWC
custoners. Accordingly, the use of the property at issue here
will not be materially inconsistent with either the spirit or
the letter of the applicable zoning ordinance. |In addition,
we have reviewed the photographs of the wells and punphouse as
wel |l as the proposed access and service projected for

mai nt enance. We find the intrusion into the rural nature of
the property is mnimal. Traffic for maintenance by the
conpany will be light; no customers conme to the property for
service; the construction is negligible within the wooded
space. We further find that the DES requirenents for a
sanitary buffer zone will protect the property from ot her,
nore extensive, intrusion. |In addition, we note that HAWC has
proposed as part of its petition a “Well Owners Response Pl an”
intended to protect those residents of Kingston whose wells

m ght be adversely affected by the Hunt Road wells. W find
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the plan to be appropriate and will therefore approve it.
Based upon the foregoing, it is hereby
ORDERED, that waiver from Kingston’s Land Use
Ordi nance and Regul ations in order to |locate three production
wells within the subject property is hereby GRANTED subject to

HAWC' s i npl ementation of the “Well Omers Response Program’”
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By order of the Public Utilities Conm ssion of New

Hanmpshire this seventh day of August, 2001.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



