DE 00-211

PuBLI C SERVI CE COWANY OF NEwW HAMPSHI RE

Petition for Valuation of J. Brodie Smth Hydro-Electric
Station

Order on Mdtions to Conpel Discovery and to
Del ay Procedural Schedul e

ORDER NO 23,831

Novenmber 1, 2001

This Order concerns two motions filed with the New
Hanmpshire Public Utilities Comm ssion (Comm ssion) by the City
of Berlin (City) in this proceeding, which the City instituted
to seek the valuation and possi bl e condemation of the J.
Brodie Smth Hydro-Electric Station (Smth Station) |ocated in
Berlin and owned by Public Service Conpany of New Hanpshire
(PSNH). On Cctober 2, 2001, the City noved for an extension
of its deadline for the subm ssion of pre-filed direct
testinmony. One day later, the City filed a notion to conpel
di scovery pursuant to Puc 204.04(f) with regard to a data
request it had previously posed to PSNH. For the reasons that
follow, we will grant both notions.

By Order No. 23,733 (June 28, 2001), the Conm ssion
determ ned that it would not undertake a full val uation of
Smth Station pursuant to RSA 38:9 at this tine, as requested
by the City. Rather, in light of circunstances fully

described in Order No. 23,733, we decided first to conduct



DE 00-211 -2-

proceedi ngs, culmnating in an evidentiary hearing, on the
guestion of whether the City's acquisition of Smth Station
woul d neet the "public interest” test set forth in RSA 38:11
Thereafter, following a status conference, we approved by
secretarial letter a procedural schedule for this "public
interest” phase of the docket. That schedule called for pre-
filed testinony from opponents of condemmation by July 7,
2001, data requests to condemati on opponents by Septenber 14,
2001, responses to these data requests by Septenber 28, 2001,
pre-filed testinmony fromthe City of Berlin by October 5,
2001, and additional discovery on the City's testinony
thereafter culmnating in a nmerits hearing on Novenber 19-20,
2001.

The City's October 2 notion seeks a delay in the
procedural schedule. The City averred that it had not
recei ved responses by PSNH to its data requests. Accordingly,
the City sought a four-week procedural delay in order to
permt it to prosecute a notion to conpel discovery and
anal yze any responses ultimtely received from PSNH.  There
were no objections to the City's request as to the procedural
schedul e.

The notion to conmpel was filed on October 3, 2001.

At that point, the City indicated it was noving to conpel a
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response by PSNH only to the City's Data Request No. 13, which
the City had nmade on Septenber 14, 2001 and to which PSNH had
obj ected on Septenber 20, 2001. Data Request No. 13, in its

entirety, sought a copy of the power supply agreenment under
whi ch PSNH provides electric service to the Paper & Pulp M|
of America," located in Berlin. As has been widely reported
in the nedia, the owners of the mll have shut it down and
have sought protection fromcreditors under the federal
Bankruptcy Code.

According to the City, when PSNH objected to this
data request as irrelevant, the City responded by asking PSNH
to reconsider and noted that the City was agreeable to PSNH s
production of the docunent pursuant to a confidentiality
agreenment. PSNH then indicated that it would not reconsider
its decision.

According to the City, it is entitled to the
request ed docunent because (1) the mlIl "plays an

extraordi nary inmportant role in the |ocal and regional

econom es,"! (2) one of the City's objectives in seeking to

' In an effort to quantify the mlIl's econonic
significance, the City avers that the facility has (or had)
800 enpl oyees and conprises 25 percent of the City's tax base.
According to the City, "[t]he econom ¢ survival of the City
quite literally depends upon the econom c survival of the
mll." Berlin Mdtion to Conpel at 2-3.
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acquire Smth Station is to ensure long-term | ow cost electric
power for the mlIl, thus inproving its econom c situation, (3)
that the City's investigation of the potential acquisition of
Smith Station led to a conclusion that the acquisition would
"significantly enhance potential econom c opportunities,” (4)
t hat voter approval of the proposed acquisition vests the
potential transaction with a statutory presunption of being in
the public interest, (5) that the mlIl's bankruptcy filing
renders the potential municipal acquisition "even nore
critical to the City's economc survival,"” (6) the mll has a
peak demand of 40 nmegawatts and purchases approximtely 8
megawatts of that power pursuant to the contract at issue in
Dat a Request No. 13, and (7) Smth Station can provide up to
14 megawatts of output and to the extent that additional Smth
Station power could be provided to the mll by the City it
m ght "provide the incentive to get the mll restarted.”
Berlin Mdtion to Conpel at 2-4. Thus, according to the City,
t he requested docunent is discoverable because it "is rel evant
to the determ nation of the extent to which the City's
ownership and sale of electric output to the mll could
provi de potential econom c benefits to the mll's operations.”
Berlin Mdtion to Conpel, p. 5. Further, according to the

City, the mll's bankruptcy filing is immaterial to the
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question of whether the proposed acquisition could provide
econom ¢ benefits to the mll, even though (as asserted by
PSNH in its objection to Data Request No. 13) the bankruptcy
filing has rendered the contract between PSNH and the m ||
execut ory.
The City invokes the definition of "relevance"” contained in
Rul e 401 of the New Hanpshire Rul es of Evidence, and points
out that as a matter of general practice the Conm ssion is
nore liberal in admtting evidence than courts are, given that
the Rules of Evidence (other than those governing evidentiary
privileges) do not apply in Comm ssion proceedings.

PSNH objected to the City's notion in witing on
Cct ober 11, 2001. According to PSNH, the requested docunent
is not discoverable by the City because the only issue before
the Comm ssion at the present tinme is whether it is in the
public interest to take Smth Station by em nent domain."
According to PSNH, the mlIl-related econom c benefits arising
out of the acquisition of Smth Station would be available to
the City only if the City were to condemm the hydro-electric
facility at a price that failed to reflect the cost of energy
on the open market. In PSNH s view, a taking at that price
woul d not provide PSNH and its custonmers with the fair market

val ue of the asset and thus would violate both RSA 38 and the
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PSNH Restructuring Settl ement Agreenent. Thus, according to
PSNH, "the City's argunent is specious, and nothing but the
proverbial red herring.” PSNH Objection at 2. Further,
according to PSNH, the City is free to subsidize the mll's
energy costs today and need not condemm Smth Station "to
provi de bel ow- mar ket energy to one particular custoner.” 1d.
. COVM SSI ON ANALYSI S

"[D]iscovery should be relevant to the proceedi ng or
reasonably calculated to lead to the discovery of adm ssible
evidence." Investigation into whether Certain Calls are
Local, Order No. 23,658 (March 22, 2001), slip op. at 5.
Therefore, we will deny a notion to conpel discovery only
"when we can perceive of no circunmstance in which the
requested data will be relevant.” Lower Bartlett Water
Precinct, Order No. 23,471 (May 9, 2000), slip op. at 4-5.

Here, essentially for the reasons stated in PSNH s
opposition to the discovery motion, it is possible that the
request ed docunment woul d have rel evance to the Commi ssion's
public interest determ nation. The relationship anong the
ampunt paid for energy by the City's | argest enployer and
t axpayer, the anmount this custoner would have to pay in order
to regain its financial footing, and the anopunt it m ght have

to pay if the City were to acquire Smth Station and nake its
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out put available for this purpose is sonething that has a
potential bearing on whether the City's acquisition would be
in the public interest. PSNH s argunent, that it would be
i nproper or even illegal for the City to acquire the plant at
a price that would yield significant econom c benefits vis a
vis the mll's energy needs, goes to the weight of the
evidence in question, not its admssibility or its rel evance.
G ven the liberality of the applicable discovery rule, the
City has denonstrated its entitlenment to the docunent in
guesti on.

We are aware of no reason why PSNH cannot produce
t he requested docunment in discovery imediately. Therefore,
we direct PSNH to do so within five business days of the entry
of this Order subject to confidential treatment by the City.

The remai ning question, raised by the City's October
2 notion, concerns the effect of this discovery dispute on the
procedural schedule. G ven the pendency of its two notions,
the City obviously did not submt pre-filed testinony as
schedul ed on October 5. W agree with the City that it should
not have been expected to devel op such testinmony w thout the
benefit of all discovery to which it is entitled.

In these circunstances, we will revise the

procedural schedule in this docket as foll ows:
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Pre-filed testinmony fromCity of Berlin Novenber 16, 2001

Data requests to City of Berlin Novenber 26, 2001

Responses to 11/26 data requests Decenber 10, 2001

Merits Hearing January 7 and 8,
2002

Witten Briefs January 25, 2002

Reply Briefs February 1, 2002

Based upon the foregoing, it is hereby

ORDERED, that the notion to conpel discovery of the
City of Berlin is GRANTED and Public Service Conpany of New
Hampshire is directed to produce the docunment requested in the
City's Data Request No. 13 within five business days; and it
is further

ORDERED, that the City of Berlin's notion for a
delay in the procedural schedul e is GRANTED and t he procedural
schedule is revised as set forth fully above.

By order of the Public Utilities Comm ssion of New

Hanpshire this first day of November, 2001

Thonmas B. Getz Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner
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Attested by:

Claire D. DiCicco
Assi stant Secretary



