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WEST EPPI NG WATER COVPANY
I nvestigation into Status of Franchise
Order Fol | owi ng Heari ng

ORDER NO 23,909

January 29, 2002
APPEARANCES: I ngersoll & Sullivan, P.A. by Eugene F.
Sullivan, 111, Esq. for West Epping Water Conpany; Rick St.
Jean, pro se; Sheehan Phinney Bass + Green, P.A by Janes S.
LaMont agne, Esq. for Paul R Wight; and Donald M Kreis, Esq.

for the Staff of the New Hanpshire Public Utilities
Conmmi ssi on.

l. BACKGROUND AND PROCEDURAL HI STORY

A.  Introduction

RSA 374:3 vests in the New Hanpshire Public Utilities
Conmmi ssi on (Conmm ssion) responsibility for "the general
supervision of all public utilities" in the State. Pursuant
to that authority, the Comm ssion opened this docket on March
15, 2001 at the request of its Staff to conduct an
i nvestigation of West Epping Water Conpany (VWEWC), a water
utility serving approximately 12 custoners in the Town of
Epping. As stated in the Order of Notice entered on the date
t he docket was opened, the investigation involved all aspects
of WEWC' s operations and included an inquiry into whether the
Conmpany shoul d be placed in receivership pursuant to RSA

374:47-a and/ or whether the Conpany should be exenpted from
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regul ati on pursuant to RSA 362:4,1, given the small nunber of
custoners served.

The investigation was triggered by a letter of conplaint
received fromPaul R Wight, on whose property one or nore of
VEWC s wells is |ocated, noting that WEWC had lost its status
as a New Hanpshire corporation in good standing because of
non- paynent of the appropriate fees to the New Hanpshire
Secretary of State. On October 9, 2001, WEWC filed a petition
seeki ng approval to dissolve, and to transfer its system and
works to a new system users associ ation

B. Background

VEWC was first franchised in 1988. See West Epping Water
Co., 73 NH PUC 243 (1988), reh'g den., 73 NH PUC 301 (1988).
At the time, WEWC was an uni ncor porated associ ati on of what
were then its three custonmers, who were al so providing water
to a total of 11 tenants. 1d. at 246. The three custoners,
two of whom were Richard Fisher and Judith Gol den, were
sharing the costs of operating the system and, thus,

Comm ssi on approval of rates was deenmed "not necessary." 1d.
at 246, 247. WEWC has never charged rates in connection with
its provision of service.

The service territory approved in 1988 included el even

parcels of land with frontage on Hickory H Il Road, an 11.53
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parcel of |and between property of the Boston & Maine Railroad
and MII| Road containing a six-inch well of the Conpany, and
an undevel oped 11-acre parcel adjacent to the 11.53 acre
parcel. 1d. at 245.

VEWC sought an expansion of its franchise territory in
1990 but the docket was closed wi thout prejudice based on the
Conpany's failure to provide the necessary information. See
West Epping Water Co., 75 NH PUC 679 (1990). Four years
| ater, the Comm ssion granted WEWC authority to expand its
service territory to include a 1.5 acre ot on MII| Road that
contained a 12-unit apartnent building. See West Epping Water
Co., 79 NH PUC 472, 473 (1994). The Conmi ssion noted that the
1994 Order concerned the sane request the Conpany had
originally filed in 1990. 1d. 1In its Order approving the
franchi se expansion request, the Comm ssion noted that (1) the
VEWC system had not been, but was then, subject by virtue of
its size to regulation by the Departnment of Environnental
Services (DES), (2) that the Conpany was addressing five
"significant deficiencies” noted in a 1984 DES sanitary
survey, and (3) that the Comm ssion was aware of no service
probl ens or custoner conplaints with regard to the Conpany.
| d.

The Commi ssion Staff conducted an investigation of WEWC
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in 1995, involving

seri ous concerns about, anong other things, what

wat er source or sources supply the water system of
[WEWC] . . .; what interconnections nmay exi st

bet ween the system and other facilities such as the
Eppi ng I ndian Springs and the EI'S Corporation
bottling plant in the Town of Raynond; what water
may have been or is being inported or exported from
the system t hrough such interconnections; the

possi ble interrelationship of some 14 known wells
and the possibility of other unknown wells owned or
operated by M. Richard Fisher or other principals
of [WEWC], or otherwi se related to the operations of
t he Conpany; the possibility of adverse health

i npacts to custoners; the extent of

m srepresentati ons made by the Conpany to Conm ssion
Staff regarding such interconnections and sources
and other matters; and possible violations of
various state statutes and rules of this Conmm ssion.

West Epping Water Co., 80 NH PUC 216 (1995). This 1995 Order
reflected a difficulty the Conm ssion was apparently having at
the time in receiving accurate or conplete information about

t he Conpany's operations, since the Oder required WVEWC toO
submt a map showing all wells currently or fornerly used by

t he Conpany as well as information about system
interconnections, installed facilities, affiliate transactions
and certain of the Conpany's custoners. 1d. at 217. The
Conpany provi ded responses on May 15, 1995 and June 15, 1995
but the docket remained open until 1999 when it was cl osed
upon the recomendati on of Water Engi neer Douglas W Brogan.

A March 4, 1999 nenorandumto the Conm ssion from M.



DW 01- 054

-5-
Brogan noted that (1) the information received fromthe
Conpany in 1995 had becone dated, (2) the nunmber of custoners
served by WEWC peaked at 25 at the tinme service was extended
to the apartnment building referenced supra, but had since

di pped to "about 10" because the apartnment buil ding and one or
two ot her custoners were "now reportedly served by their own
wells,” (3) conplaints about the Conpany had been either

"mnimal" or "nonexistent," (4) many of the issues involving

t he Conpany fell nore directly under the jurisdiction of DES,
whi ch was then "continuing to pursue the many system
conpliance and health-rel ated viol ations" noted by that agency
in 1997, and (5) given |imted Staff resources, closure of the
docket was warranted even though "the original hope and
aspiration of Staff was to bring an apparent niscreant to
justice, as it were.” March 4, 1999 Menorandum of Douglas W
Brogan in Docket No. DE 95-108 at 1-2. M. Brogan noted that
"[c]losing the docket would not preclude pursuing issues on a
nore appropriate and limted basis, use at any |later date of
the informati on gained during the investigation, or opening of
a new docket should the status of the Conpany change or new

i ssues or information energe to justify greater Staff

i nvol venent." |d. at 2.

Meanwhi |l e, difficulties with the Comm ssion's regul ation
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of WEWC continued. A Decenber 1995 audit report concl uded
that "[t]he financial records of the Conpany |eave nmuch to be
desired" and "[r]eceipts in a box do not constitute
recordkeeping in any formclose to that required by this
Conmi ssion." Audit Report of Decenber 28, 1995 by PUC
Exam ner M chelle A Caraway at 5. The auditor expressed
"serious doubts about the abilities of either of the Conpany's
Representatives to maintain the Conpany's records in the
manner prescribed by this Commssion." I1d. Letters on file,
from Staff to WEWC and dated March 13, 1998, January 6, 1999,
March 8, 1999, June 21, 2000 and July 12, 2000 indicate an
ongoing problemwith late-filed, unfiled or incompletely filed
annual reports.

On Decenber 2, 1999, Assistant Finance Director Stephen
P. Frink wote to WEWC President Judith M Golden. M. Frink
noted that he had received a phone call on March 24, 1999 from
M. Fisher in his capacity as WEWC s system oper at or.
According to M. Frink, M. Fisher stated "that the Conpany
had transferred its assets to the honeowners association and
intended to petition the Comm ssion for approval to
di sconti nue service." Decenber 2, 1999 letter from Assistant
Fi nance Director Stephen P. Frink to Judith M Gol den at 1.

M. Frink advised Ms. Golden that any such transfer required
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Comm ssi on approval, and he instructed her to seek such
approval by petition if the Conpany wi shed to pursue such a
transfer.

C. The Instant Proceeding

On February 14, 2001, M. Wight submtted to M. Brogan
at the Comm ssion what M. Wight delineated as a "formal
conpl aint” against WEWC. M. Wight noted that the Secretary
of State had di ssolved the corporation in 1996 for non-paynent
of registration fees. M. Wight suggested that in these
circunst ances the Conpany should also be divested of its
utility franchise.

An inquiry to the Corporation Division of the New
Hanpshire Departnent of State confirned the facts as all eged
by M. Wight. Accordingly, the Comm ssion opened the instant
docket and entered an Order of Notice on March 15, 2001.
Pursuant to that Order of Notice, the Conm ssion conducted a
Pre-Hearing Conference on April 11, 2001 and thereafter
entered Order No. 23,682 (April 20, 2001) establishing a
procedural schedule and granting the intervention petitions of
M. Wight and Rick St. Jean, who identified hinself as a
menber of the Conpany's Board of Directors.

On April 16, 2001, M. Wight filed suit in the

Rocki ngham County Superior Court against WEWC, M. Fisher and
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Ms. Golden. The lawsuit alleged that two wells exist on M.
Wight's property in Epping and that WEWC was usi ng one of
those wells to supply the above-referenced apartnent buil ding,
M. Wight and anot her nei ghbor with water. According to M.
Wight's petition, the second well was not functioning and had
not been in use for several years. M. Wight's lawsuit seeks
to extinguish the easenent by which WEWC has been using one or
both of these wells. The case renmmins pending and is
presently scheduled for trial in June of 2002.

Di scovery comenced in the proceedi ng before the
Comm ssion but did not go smobothly. Concerns that WEWC was
not respondi ng adequately to discovery requests led M. Wight
to request a stay in the procedural schedule on May 15, 2001
and for Staff to nove to conpel discovery responses on June 4,
2001. M. Fisher wote to the Conmm ssion on June 6, 2001
indicating that at |east sonme of the discovery problenms were
the result of Staff having witten to WEWC at an outdated
address. By secretarial letter dated June 8, 2001, the
Comm ssi on responded to these filings by revising the
procedural schedule to provide nore tinme for discovery.

Pursuant to that revised schedule, the parties and Staff
submtted pre-filed direct testinony on July 11, 2001.

Specifically, WEWC filed testinony of M. Fisher, M. Wight
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provided his own testinony and Staff submtted testinony of
M. Brogan and Henry Bergeron of the Comm ssion's Finance
Depart nent .

On July 31, 2001, acting through counsel, VWVEWC filed a

| etter addressed to the Conm ssion's General Counsel and its
Executive Director and Secretary. The subject of the letter
was a data request that had been submtted to WEWC by Staff,
seeking i nformati on about WEWC s counsel, who had been
previ ously enmployed by the Comm ssion. The data request asked
counsel to state whether he was involved in any matters during
his enpl oynent with the Comm ssion that related to WEWC.! The
July 31 letter answered this query in the negative, except as

to certain general conversations with M. Brogan and anot her

1 Specifically, the data request at issue stated:

Pl ease state whether counsel to WEWC ever handl ed
any matters related to WEWC during his enpl oynent
with the Comm ssion and, if so, provide conplete
details including a precise description of the
matters handl ed and the applicable dates. Please
further state whether, either in connection with
matters handl ed or otherw se, counsel during his
enpl oynment with the Conmm ssion ever had any
conversations with other enployees of the Conmm ssion
regardi ng WVEWC t hat woul d be covered with attorney-
client privilege or viewed confidential docunents in
the Comm ssion's files regarding WVEWC. If so,

pl ease identify the Staff persons involved and/ or
the nature of the docunments involved and provide the
rel evant dates.

Staff Data Request No. 113.
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menber of the Comm ssion's Engineering Departnent. The July
31 letter drew the inference that the Comm ssion and/or its
Staff had concerns about counsel's participation in the
proceedi ng given the requirenents of the New Hanpshire Rul es
of Professional Conduct. Accordingly, the letter (1) sought
the Comm ssion's consent to counsel's continued representation
of WEWC, (2) requested suspension of the procedural schedul e
"until this issue is resolved,” and (3) contained a statenent
from counsel that "[g]iven the gravity of the allegations
pregnant within [Staff's] data request, | do not feel | can
effectively represent ny client while this cloud hangs over ny
actions.” July 31, 2001 letter of Eugene F. Sullivan, 111,
Esq. to Executive Director Thomas B. Getz et al. at 3. The
Comm ssi on did not suspend the procedural schedul e nor
ot herwi se respond to the matters raised in the July 31 letter.

On August 1, 2001 the Conmi ssion received a letter from
M. St. Jean. The letter took exception to "sone of the
mat erial and so called facts provided by M. Wight and
al l egations made by M. Wight." July 29, 2001 letter from
Rick St. Jean at 1.

The parties and Staff nmet as scheduled for a Settl enent
Conference on August 15, 2001. Staff thereafter advised the

Conmi ssion by letter that settlenent was not achieved.
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M. Wight noved to reschedule the nerits hearing on
August 21, 2001, based on his counsel's unavailability. The
Comm ssion granted this request.

On COctober 9, 2001, WEWC subm tted a pleadi ng captioned
"Petition of West Epping Water Conpany, Inc. for Permssion to
Di scontinue Business as a Public Utility in a Limted Area of
the Town of Epping and for Approval of the Transfer of its
Franchi se and Works to a Non-Profit User's Associati on Known
as West Epping Water Users, Inc." (October 9 Petition). The
Comm ssion treated this pleading as an alternative proposal
submtted in this docket, as opposed to opening a separate
docket to consider the petition.

A nmerits hearing was convened on October 12, 2001 as
schedul ed. The parties and Staff had not conpl eted the
presentation of the evidence at the conclusion of the hearing
day and, accordingly, additional hearings took place on
November 2 and Novenber 7, 2001. During the Novenber 7
heari ng, WEWC made an oral nmotion to designate M. Brogan and
Staff Attorney Donald M Kreis as Staff Advocates pursuant to
RSA 363:32. A Staff Advocate is precluded from advising the
Conmi ssion "with respect to matters at issue" in the case. RSA
363:25. The Comm ssion granted the notion as to M. Brogan

but not as to M. Kreis, although the Conm ssion treated M.
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Kreis as a Staff Advocate pending resolution of the notion.
The Comm ssion granted WEWC s request to submt a witten
brief in support of its request. The Conpany did so, M.
Wight thereafter filed a brief in opposition and Staff
submtted a letter taking no position. On Decenber 21, 2001,
t he Comm ssion entered Order No. 23,873, denying WEWC' s noti on

to designate M. Kreis as a Staff Advocate.

1. POSITIONS OF THE PARTI ES AND STAFF

A. Staff

Through the testinmony of M. Brogan, Staff initially
recommended that the WEWC be shut down. |In the alternative,
M. Brogan recommended that Staff and the parties be given
nmore time for consideration of additional reporting,
nmonitoring and other requirenents as well as the establishnment
of a deadline for the filing of a rate case. Both M. Brogan
and M. Bergeron recomended that the Conpany be required to
charge rates, as opposed to relying on the contri buted
resources of its principals, if it is to mintainits
franchi se.

Al luding to WEWC s representation at the Pre-Hearing
Conference that its objective is sinply to provide residents
of its service territory with free water, M. Brogan all eged

that the true notivation of the Conpany's principals is to
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create favorable conditions for various real estate and
busi ness ventures in which they have been or intend to be
i nvol ved.
According to M. Brogan, the Conpany's conduct since its
franchising in 1988 calls into question fundanental aspects of
its character and managenent ability. Both in his pre-filed
testimony and on the stand, M. Brogan sought to identify
numer ous exanples of M. Fisher having given contradictory,
i nconplete or false information to the Comm ssion about WEWC' s
operations. M. Brogan also drew the Conmm ssion's attention
to litigation between M. Fisher and the New Hanpshire Land
Surveyors Association, in which it was alleged that M. Fisher
engaged in the practice of |and surveying without a |license.
M. Brogan noted that the case was ultimtely settl ed.

M. Brogan disagreed with the Conpany's suggestion at the
Pre-Hearing Conference that it has never had any problens with
water quality. According to M. Brogan, WEWC faced sustai ned
deterioration in water quality during 1995 and 1996, as well
as a "boil water"” order in 1997. M. Brogan said that the
Conmpany has sought to bl anme these problens on the State of New
Hanpshi re's expansion of the nearby Route 101, although fornmal
claims against the State in connection with the project and

its alleged effect on VEWC were deni ed.
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M. Brogan testified that the Conm ssion has received a
few conplaints from WEWC custonmers. |In particular, he
referred to a 1997 conplaint in which the Conpany all egedly
harassed a customer who was installing a well designed to
all ow her to discontinue service fromWWC. According to M.
Brogan, the WEWC service territory consists of a close-knit
nei ghborhood in which residents are "at the mercy of the
Conmpany." Exhibit 12, Testinony of Douglas W Brogan at 9.

Asked to summarize his comments in his pre-filed
testimony, M. Brogan stated:

This is a systemfor which full conpliance is always

just around the corner. The nunber of easenents,

pl ans, deeds, corporations and ventures relating to

this one tiny conmpany is m nd-boggling, for |ack of

a better word. It is a systemthat would seemto

require an arnmy of |awyers and other personnel to

stay abreast of. Contrary to conpany assertions

that it is not too good at the paperwork end of

things . . . it is in fact massively efficient at

churni ng out paperwork when it suits the Conpany's

pur poses. Yet the |evel of conpliance with even

basic requirenents is poor

ld. at 10.

M . Brogan acknow edged that WEWC had recently begun
bacteria testing in the part of its service territory serving
M1l Road. However, M. Brogan said this has

very limted inplications at best. One nmust weigh

conpliance over a very few weeks under the heat of

this docket (threatening receivership, etc.) against
ei ght years of very poor historic conpliance. Wile
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| do not nean to be harsh on this Conpany, history
suggests that as soon as the heat is off, the
conpliance will once again fade. | believe these

must of necessity be overriding concerns in any
consi deration of the future of this Conpany.

In testinmony and in response to a record request, M.
Brogan supported the proposed users association, with certain
caveats. M. Brogan expressed particular concerns about
| anguage in the new entity's Articles of Agreenment that (1)
refers throughout to "user” of the system w thout defining
this term (2) names Ms. Golden as the person issuing initial
shares and hol di ng uni ssued shares, (3) lists the hone address
of M. Fisher and Ms. CGol den as the address of the users'
associ ation, (4) provides for reversion of the entity's assets
to Ms. Golden in the event of dissolution of the new entity,?
and (5) lists Ms. Fisher and Ms. Golden as initial
incorporators. Additionally, M. Brogan is concerned about

M. Fisher being |listed as chairman of the users' association

2 Wth regard to this issue, M. Brogan reconmends that
any reference to reversion of the association's assets be
elimnated fromthe Articles of Agreement or, in the
alternative, that the docunment provide for the equal division
anong system users of its assets in the event of dissolution.
We note that the latter course is consistent with the
applicable statute. See RSA 292:2, 11l (requiring Articles of
Agreenent form ng nonprofit corporation include "provisions
for disposition of the corporate assets in the event of
di ssol ution of the corporation, including the prioritization
of rights of sharehol ders and nenmbers to corporate assets").
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and signatory at the end of the proposed transfer agreenent.

Wth regard to Exhibit 4 to the October 9 Petition, which
purports to be a record of a vote taken by the directors of
the new entity, M. Brogan identifies what he characterizes as
a "fatal flaw. " that the "actual sources" of water used by the
users' association in the MII Pond Road area of the franchise
territory —i.e., the well or wells on M. Wight's property —
are "to be retained by West Epping Water Co[.] Not For
Profit." Exhibit 33 at 3; Exhibit 4 to October 9 Petition at
1. According to M. Brogan, this provision would | eave VWVEWC
in control of these wells, providing or selling water to the
users' association and thus a public utility within the
meani ng of RSA 362:2, and "in a role too closely related to
the function of the current WVEWC system ™ Exhibit 33 at 3.

Finally, as to the formation of the users' association,
M. Brogan recommends that the Conm ssion "ascertain on its
own the true extent of custoner participation” in the users'
associ ation, specify that any transfer of the systemto a
users' association be on a permanent rather than on a trial
basis, require that the transfer include all necessary assets
and easenents, and specify that the transfer occur by a date
certain, failing which "the Conm ssion should nove forward to

shut the system down." Id.
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B. Paul R. Wi ght

M. Wight argued in his pre-filed testinmny and on the
stand that WEWC' s franchi se should be revoked. According to
M. Wight, this result is appropriate in light of WEWC s
formal dissolution as a conpany by the Secretary of State, and
the Conpany's transfer of its assets to a successor entity, a
newly registered not-for-profit corporation of the same nane.
According to M. Wight, by this conduct WEWC has vi ol ated RSA
374: 30, which requires a utility to transfer its franchise
only with prior Conm ssion approval.

According to M. Wight, awarding the franchise to this
successor VWEWC woul d not be in the public interest because
VWEWC is operating wells in violation of town ordi nances and
DES regul ations. The wells in question are those on M.
Wight's property, according to his testinony.

M. Wight further accuses WEWC of what he descri bes as
"bad faith actions.” Exhibit 5 at 6. Specifically, he
accuses WEWC of violating RSA 485-A: 30-b, RSA 358-A: 10, RSA
374: 22, RSA 374:30, RSA 374:31, RSA 485:8, RSA 485: 3-a,
sections 7.4.5 and 7.4.6 of the Town of Epping Aquifer
Protection Ordi nance, the Town of Epping's Health O ficer
Regul ations and the Town's setback requirements. According to

M. Wight, WEWC has engaged in illegal excavations,
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m srepresented the |ocation of wells, failed to submt annual
reports to the Secretary of State from 1997 to 2000, failed to
make the required annual report to the Conm ssion, failed to
enpl oy a |licensed system operator as required by the DES,
allowed itself to be dissolved and failed to reinstate itself
properly. Further, M. Wight contended that additional
evidence of WEWC' s bad faith consists of its failure to conply
with the Comm ssion's procedural requirements with regard to
di scovery in this docket, and having accused M. Wight of
having "ulterior notives" w thout specifying the nature of
their accusations. Id. at 8  According to M. Wight, WEWC
has "shown a proclivity to m srepresent facts, disregard al
regul ati ons, rules and procedures.” 1d.

The last point in M. Wight's pre-filed testinony is
that the newy incorporated not-for-profit WEWJ, |Inc. cannot
be franchised by the Conm ssion because the Conpany is unable
to comply with RSA 374:22. This statute provides that no
wat er conpany nmay receive a utility franchise fromthe
Comm ssion "wi thout first satisfying any requirenents of the
department of environnental services concerning the
suitability and availability of water for the applicant's
proposed water utility."

At the conclusion of the case M. Wight took certain
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positions through counsel relative to potential limtations on
t he proposed users' association that he would support. To the
extent relevant, these are discussed infra.

C. Rick St. Jean

M. St. Jean did not submt pre-filed testinony or offer
evi dence on his own behalf. WEWC called M. St. Jean to the
stand as a rebuttal witness. In his rebuttal testinony, and
in the various filings he has made with the Conmm ssion, M.
St. Jean made clear his desire to support the Conpany's

obj ectives in the proceeding.

D. West Epping Wat er Conpany

VEWC presented evidence and testinmony through M. Fisher,
who identified himself in his pre-filed testinony as the
Conpany's acting president and certified operator. M. Fisher
stated that WEWC faces four mmjor obstacles: (1) M. Wight's
lawsuit, (2) its failure to "file its books and records in
accordance with the standards of the New Hanpshire Public
Uilities Comm ssion,"” (3) its failure to maintain itself as a
corporation in good standing, and (4) the Conmpany's ongoi ng
managenent and its responsibility for providing safe and
adequate service to its custonmers. Exhibit 2 at 3.

M. Fisher noted that WEWC "had not prepared and filed

annual reports with the conmm ssion over a period of sone
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years" but has retained New Hanpshire Bookkeeping Services to
bring the Conpany into conpliance. |Id. at 5. Conceding that
VEWC was adm ni stratively dissolved by the Secretary of State,
M . Fisher nevertheless took the position that "adm nistrative
di ssolution can not in and of itself result in the transfer of
property or assets nor does it result in the conplete
di sregard of the entity for all purposes.” 1d. at 6. Thus,
according to M. Fisher, the original WEWC has continued to
exi st for purposes of Conm ssion regulation. He therefore
urges the Comm ssion to permt transfer of the Conpany's
assets to the recently incorporated not-for-profit entity,
whi ch, he said, "would request authorization to charge rates
desi gned to recover the ongoi ng expenses of the Conpany and to
fund a depreciation reserve to be used by the Conpany for
mai nt enance, repair and replacenent of capital itens.” Id. at
7.

M. Fisher contended that receivership would be an
i nappropriate result because WEWC has never failed to provide
saf e and adequate service. He indicated an intention to "take
control™ personally of the not-for-profit entity with the
assi stance of Ms. Golden. 1d. at 8. According to M. Fisher,
head injuries suffered by Ms. Golden are responsible for the

Conpany's present state of non-conpliance with the applicable
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Comm ssi on requirenents.

The petition filed by WEWC on October 9, 2001 posits a
somewhat different outconme than the one reflected in M.
Fisher's pre-filed testinmony. This filing requests perni ssion
for WVEWC to cease business as a public utility and to transfer
for nom nal consideration its franchise, equi pnment and works
to an entity identified as West Epping Water Users, Inc.

(VEWJ, Inc.).

According to this filing, sinply shutting down the VWEWC
system woul d cause substantial harmto custonmers of the system
because the apartnent building served by WEWC currently has no
ot her source of water available to it and other custoners
woul d be forced to incur expenses of between $3,000 and $4, 000
each in order to drill wells or otherw se acquire water
service. The filing identifies WEWJ, Inc. as a non-profit New
Hanmpshire corporation in good standing, established solely to
acquire, own and operate the WEWC franchi se as a users'
associ ati on.

WEWC avers that each "user or customer"” of the current
VEWC systemis entitled to "menbership in the corporation”
with each nenmber having equal voting rights on all issues,
including rates and terns of service. Petition to Di scontinue

Busi ness and Transfer Assets dated October 9, 2001 at Y 6.
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According to VEWC, allowing WVEWJ, Inc. to assune the WEWC
franchi se would elim nate the need for Conm ssion regul ation
because the association would be providing service to itself.

Appended to the petition are four docunents: (1) the
certificate of incorporation for WVEWJ, Inc., (2) the Articles
of Agreenent governing WEWJ, Inc., (3) the Transfer Agreenent
by which WEWC woul d convey its franchise, system and works to
t he new association, and (4) a docunment indicating that on
August 20, 2001 the directors of both the original WEWC and
the newmy incorporated WVEWC (who are the sane persons) net and
voted to transfer the Conpany's assets to the proposed users
association. The Articles of Agreenent specify that each user
shall receive one share of stock, that Ms. Golden currently
holds all of the new entity's initial 100 shares and that, in
t he event of dissolution, the assets of the corporation would
revert to Ms. Golden. The Articles of Agreenment further
specify that the address at which the new entity would conduct
business is the current hone address of M. Fisher and Ms.
Gol den.

During his cross-exam nation, M. Fisher indicated that
al t hough he hinself is not a customer of WEWC he intends to
serve as an officer of the proposed users' association.

Transcri pt of Novenmber 2, 2001 hearing (Transcript 11) at 37-
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40. M. Fisher stated that he "would | ove not to be a
director” but did not "feel that the group would feel anything
but that | was deserting themif | left now . . . [Q nce they
get on their feet, they can do what they want." 1d. at 38-39.
He indicated that Ms. Golden would distribute eleven shares -
one for each of the ten individual househol ds on the system
and an el eventh to the owner of the apartnent building — and
t hat, although Ms. Golden would retain the additional, non-
i ssued shares, these would not have voting rights. Id. at 43-
44. Thus, as to the governance of the users' association, M.
Fi sher made clear that there would be "11 votes,"” one for each
custoner receiving a share. 1|d. at 44. He also said that he
"would like to be within the next couple of years" a user of
the system which he said would entitle himto a share of
voting stock in the association. 1d. at 44-45.

Wth regard to the provision in the Articles of Agreenent
provi ding that upon failure of the association its shares
woul d revert back to Ms. Golden, M. Fisher testified that it
was not WEWC's intention to retain its utility franchise. |Id.
at 46-47. According to M. Fisher, if the users' association
failed and the systemwere to revert back to Ms. Golden VEWC
woul d be "a public water supply, but not a public utility."”

ld. at 47.
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M. Fisher testified in detail as to the conposition of
the Board of Directors of the users association. He said the
Board woul d consist of hinself, Ms. Golden, Ann Howard,

W I liam Howard, Philip Sciandra, Ann Kagan, Lisa Kagan, Josh
Parent eau and Laura Howard. M. Fisher confirnmed that neither
he, Ms. Golden nor M. Sciandra are WEWC custoners or present
users of the system noting that M. Sciandra is an enpl oyee
of the Canbridge Water Departnent in Massachusetts who is

i nvol ved here as a "technical person."” |Id. at 48-49. The

wi t ness al so confirnmed that Ann Howard and WIIiam Howar d
share a househol d and therefore would together own one share
of stock in the association, as would Ann Kagan and Li sa Kagan
as well as Josh Parenteau and Laura Howard. |[|d. at 49. 1In

ot her words, according to M. Fisher's testinony, only three
of WVEWC's 11 custoners woul d be represented on the Board of
the users' association. Id. at 50, 53. However, M. Fisher
noted that the intent of this proposal is to assure that the
systemis not "controlled by the old guard" because "I sense

t hat what the Comm ssion is |looking for is some new blood in
here, some new control, a new say.” 1d. at 54. "And," M.

Fi sher continued, "we're trying to assure the Conm ssi on that

this is what our intent is." 1d.
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A. Statutory Franmework

Certain statutory principles govern our consideration of
this docket. RSA 365:4 authorizes the Comm ssion to concl ude
an investigation by taking "such action within its powers as
the facts justify.” A public utility may transfer its

franchi se, works or system "when the comm ssion shall find

that it will be for the public good and shall nmake an order
assenting thereto, but not otherwi se.”" RSA 374:30. "Any such
attempted transfer . . . shall be void unless the sane shal

have been approved by the comm ssion.” RSA 374:31. The
Comm ssion may place a public utility in receivershinp,
effectively taking control of the Conpany, if, after notice
and hearing, we determne that the utility "is consistently
failing to provide adequate and reasonabl e service." RSA
374:47-a. Finally, the Comm ssion nay exenpt from regul ation
as a public utility a water systemwith "a | ess nunber of
consuners than 75, each famly, tenenent, store, or other
establi shment being considered a single consuner,” if we
determ ne that such exenption is "consistent with the public
good." RSA 362:4, |. It is uncontested that WEWC serves a
| ess nunber of consuners than 75.

Thus, in summry, we are authorized after notice and
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hearing to determ ne what the public good requires here,
placing WVEWC in receivership if it is failing to provide
adequat e and reasonabl e service, revoking the franchise,
approving the transfer as proposed, or ordering other relief.
We note that, as argued by WEWC, the fact that the corporation
was adm nistratively dissolved by the Secretary of State does
not result in the transfer of its property or assets, and does
not render the utility a non-entity for the purpose of
providing utility service subject to Conm ssion regul ation.

In considering the disposition of the case, it is useful
to note an inportant limtation on our authority. The
Comm ssion lacks jurisdiction to grant or deny WEWJ, Inc., the
authority to provide water service to its nenbers. \Wen a
users' association organi zed as a non-profit corporation
undertakes to provide water service only to its nenbers, and
is open to all users of the water systemin question, then the
associ ation constitutes "one entity providing service to
itself" and is therefore not a public utility because "there
is no entity providing water to the public.” Belleau Lake
Corp., 80 NH PUC 49, 51 (1995) (quoting January 31, 1980
Opi nion of the Ofice of the Attorney General). WEWJ, Inc.
was organi zed as a non-profit user’ association, and its

menbers by the organi zi ng docunents agree that they are
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creating this entity in order to provide water to thensel ves.
VEWU, Inc. is by its organizing docunments open to all users of
the water system and not to others. WEWJ, Inc. falls within
the regul atory exception noted by the Attorney General in the
January 31, 1980 Opi nion.

I n making the determ nation that the custoners of VWEWC
have organi zed the WEWJ, Inc. for the stated purposes, we
expressly rely on M. Fisher's representation that all of the
current custonmers of the WEWC system have assented to the
Conpany's proposal.® See Transcript Il at 55. Exhibit No.

11, submtted by the Conpany on Decenber 12, 2001 in response
to a record request, is a docunent containing the signatures
of 15 persons whom the Conpany identifies as the owner of the
apartment house served by the systemas well as the custoners
conprising the remai ning ten househol ds receiving water from
the WEWC system other than M. Wight. The evidence supports
a finding that the proposed users' association enjoys the
support of all current WEWC customers within the Conpany's
franchise territory. |Indeed, we view it as particularly

not ewort hy that no such custoner has cone forward in this case

8 M. Wight is a user of part of the WEWC systemin the
sense that he receives water froma well |ocated on his
property that is also serving sone of WEWC' s custoners. M.
Wight's shared use of this one part of the system does not
make hima WEWC customer — a key distinction.
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to state an objection to the manner in which WEWC has operat ed
t he Conpany nor its proposal to discontinue operations and
transfer the systemto an associ ati on of users.

M. Wight is not a customer of WEWC but, rather, shares
his property's water supply with the utility. Accordingly,
his refusal to join the users' association is not fatal to the
associ ation's exenption from Comm ssion jurisdiction. Nor
need we consider M. Wight's assertion that the Conm ssion
shoul d only authorize the transfer to a users' association of
only those parts of its system serving Hickory Hill Road,

i.e., those parts of the systemthat do not receive water from
the well or wells on his property. See Transcript of Novenber
7, 2001 (Transcript I111) at 138-39 (al so suggesting that M.
Wi ght woul d support the users' association including MII
Pond Road users if alternate source of water not on his
property is found).

The question then becones whether it is in the public
interest for WEMC to transfer its system and works to a non-
profit users association, and in particular to the WEWJ, Inc.,
so that WEWJ, Inc. may use those works and that systemto
provide service to its nenbers. RSA 374:30, 31. Qur
overarching concern is that the customers who are receiving

wat er service today fromthe WEWC continue to have access to
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safe, adequate water, at reasonable prices, and that the
transfer not dimnish or inpede the access of such custoners
to such service. To the extent transfer of the system and
works of WEWC to VEWU, Inc. will permt WEWC s custoners to
enjoy such benefits of those assets, the fact that VWEWJ, Inc.
wi Il not be subject to economc regulation is not a barrier to
the transfer.

The questions raised by Staff and M. Wight about WEWC s
conpliance with lawful requirenments, and ability to serve its
custoners, need to be addressed in the context of deciding
whet her VEMU, Inc. is likely to use such works and systemto
provi de safe, adequate and reasonably priced water to its
menbers, given the overlap not only in physical plant between
VEWC and WEWJ, Inc., but its proposed | eadership and
managenent. Again, this question nust be answered in the
context of the paucity of reasonable alternatives to the
proposed transfer.

The record makes clear that WEWC s conpliance with the
requi renments set forth in our rules has been difficult, and
sonetimes inpossible, to induce. Staff has found it
i nprovident to rely on the representations of WEWC pri nci pal s.
These concerns provide the backdrop for M. Brogan's initial

recommendati on that the WEWC franchi se be summarily term nated
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and its custoners encouraged to | ook el sewhere to neet their
wat er needs. However, M. Brogan agreed that this option
woul d i nvol ve "hardshi p" for WEWC' s custonmers and coul d even
| eave some with "no apparent solution” to the problem of where
to obtain water. Transcript 11l at 48.

M. Wight raised a nunber of issues regarding the
character of WEWC' s principals, the accuracy of certain
representations they have made to the Conm ssion, their
qualifications to hold a utility franchise, the extent to
which WEWC is in violation of town ordi nances and the effect
of WVEWC's 1996 dissolution by the Secretary of State. M.
Wight's status as a non-custonmer of WEWC, and his express
interest as a | andowner in obtaining a determ nation that
VWEWC s franchise is revoked, infornms the Comm ssion’s
consideration of his contentions regarding these matters. But
even if each of M. Wight's contentions were denonstrably
true, no action the Conm ssion could take here would have the
effect of achieving the ultimate result sought by M. Wight:
elimnation of the easenent asserted by WEWC to access the
well |ocated on M. Wight's property. This is because it
woul d not be in the public interest, and woul d not be
consistent with our statutory responsibility to assure safe

and reliable water service to WEWC' s present custoners, if we
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were sinply to term nate WEWC' s franchise and | eave its
custoners without any community water supply. Thus, at the
very least, if we determ ned we could not permt WEWC or its
successor VWEWU, Inc. to operate the system we would inpose an
RSA 374:47-a receivership until such tinme as a suitable
successor entity could step into WEWC s shoes, as by purchase,
whi ch woul d i nclude the assunption of whatever legal rights
VEWC presently enjoys.

Recei vership and sale to an entity that would operate the
systemin the place of WEWC is not a realistic alternative for
the custoners of this system The systemis small and
undercapitalized, and has never charged for its services. |Its
sparse and di sorgani zed records make it difficult to assess
the systenis financial situation. These features present
great obstacles to attracting capital and sustaining a viable
for-profit nmodel of a water utility. The only realistic
alternatives to continued operation by WEWC is transfer to
VWEWU, Inc., or placing the burden on WEWC' s consuners to
devel op their own water supplies. For the reasons described
above, we nust give all possible consideration to the transfer
alternative, even in the light of criticisnm of WEWC nade by
Staff and M. Wi ght.

Wth respect to the failure to enploy a |licensed system
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operator as required by the DES, this failure my have
contributed to our investigation of WEWC, but does not
determne the suitability of WVEWJ, Inc. WEWJ, Inc. will be
required to conply with all applicable statutes and

regul ations relating to water quality, including the

requi rement of enploying a licensed system operator as set
forth in RSA 332-E: 10.

The record contains anple evidence that sone viol ations
of applicable rules and statutes have taken place by WEWC
during its operation of the system At the very |least, there
is no debate that WEWC chronically failed to file required
reports with the Comm ssion and the Secretary of State. The
illness of its chief officer, Ms. Colden, does not excuse the
Conmpany from these requirenments. Were WEWC to remmi n subj ect
to our jurisdiction, such failures would have to be
elimnated, by stiff fines and other penalties if need be.
Regul ation cannot be effective if utilities fail to provide
needed information. See Central Water Co., 84 NH PUC 577,
578-79 (1999) (noting that Conmm ssion is aware of the
"particul ar challenges that confront small water utilities"
but they cannot "hanstring effective oversight of their
operations"). However, if WEWJ, Inc. takes control of the

system we would no longer require this information. What is
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| eft of such issues is whether the docunented sl oppiness in
accounting and reporting, and the alleged failure of WEWC
principals to be forthcom ng and accurate in such information
as is provided, renders WEWJ, Inc. unsuitable as a successor
to WEWC' s system

In a systemwith 11 custoners, which does not charge for
service, the rigor with which the nmenbers keep their

association’s accounts is largely a matter for their own

determ nation. Certainly, the WEWJ, Inc. will have to take
care to nmake the annual filings with the Secretary of State’'s
office, or it will lose its corporate status. Gven the

adm ni strative dissolution of WEWC for failure to nake
anal ogous filings, we would expect the nmenbers of VEWJ, Inc.
to be keenly aware now of the potential consequences of such
non-f easance. We note that even before the proposed transfer,
VWEWC has retai ned New Hanpshire Bookkeeping Services to bring
t he Conpany into conpliance with our reporting requirenments.
We do not consider the record-keeping i ssues to be a
significant disqualifier for WEWJ, Inc.

Wth regard to adequacy of the water, the evidence shows
that, other than incidents in the 1995-1997 time frame, the
Comm ssi on has received no conplaints concerning the anpunt

and quality of the water provided by WVEWC. Residents and
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menbers of WEWU, Inc. testified that the water quality is
excel lent, and that WEWC has been responsive to their
concerns. See generally Transcript Il at 60-71. M. Fisher
testified that he is a certified water operator, and M.
Brogan confirns that in recent nonths, required water testing
has been performed satisfactorily at the system

The type and nature of the water quality issues the
Comm ssi on has experienced with WEWC, even if they were to be
repeated with WVEWJ, Inc., would not in and of thenselves
di squalify WEWJ, Inc. from providing adequate and reliable
service. This is particularly the case as DES will continue
to have jurisdiction over the safety and adequacy of the water
provi ded by VWEWJ, Inc.

M. Brogan testified that the WEWC plan to transfer the
franchi se, system and works to a users' association conprised
a "comendabl e effort” that "could work, with sone
nmodi fications.” In final positions before the Comm ssion, the
only party objecting to the proposed transfer was M. Wi ght.
M. Wight's objections do not overcone the reasonabl eness of
t he proposed transfer, particularly in light of the absence of
viable alternative dispositions of the system and water
supply for its custoners.

We turn to the nodifications to the organization and
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operation of WEWJ, Inc. recommended by M. Brogan. Certain of
M. Brogan's recommendations go to the objective of excluding
the current WEWC principals fromnmenbership in, or managenent
of , the users' association. W endorse, in principle, many of
t hese recomendations. Wth regard to the specifics of the
recomendati ons, we will not inmpose relief here in the form of
i ne-by-1line changes of the docunents submtted by WEWC in the
Cct ober 9 petition. Rather, we will instruct WEWC and
representatives of WEWJ, Inc. to work with the Comm ssion's
| egal departnent to draft such docunents and take such actions
as are consistent with the determ nations nmade herein.

A central precondition we establish on the proposed
transfer is that the users' association be self-governing,
which requires that M. Fisher, Ms. Golden, M. Sciandra and
anyone el se who does not rely on the system for water supply
may not serve as directors, and may not be sharehol ders.
Regardl ess of our considerations of questions of credibility
or the past record WEWC namnagenent, we view this autonony as
an inmportant attribute of the kind of users' association that
is not a public utility within the nmeani ng of our enabling
st at ut es.

M. Fisher represents that he has no objection to the

Comm ssion requiring himto withdraw fromthe Board of
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Directors of the users' association as a condition of
approving the Conpany's request to transfer its franchise,
system and works to WEWU, Inc. See id. at 122 ("Whatever it
takes to keep the water flowing."). |In addition, M. Fisher
states that the intent of WEWC s proposal is to assure the
Comm ssion that the WEWJ, Inc., will have new | eadership, and
that he and Ms. Golden will no | onger control the affairs of
the water system as through service as officers or enployees
of WVEWMU, Inc. M. Fisher's credibility and his record as an
officer of a regulated utility were matters of great contest
anong the parties and Staff in this proceeding. W need not,
and do not, make any factual findings about the credibility of
M. Fisher as a witness or his record as an officer of WEWC
because of his expressed willingness to withdraw as an active
participant in the users' association so long as he is not a
systemuser. WEWJ, Inc.’s organi zing docunments have a
condi ti on excluding non-users (including M. Fisher and Ms.
ol den) from VEWU, | nc. nenbership.

M. Brogan al so recommended that we specify that any
transfer of the systemto a users' association be on a
permanent rather than on a trial basis, require that the
transfer include all necessary assets and easenents, and

specify that the transfer occur by a date certain, failing
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whi ch "the Conmm ssion should nove forward to shut the system
down." We adopt these recomendations. There is no reason to
del ay transfer of the systemto the new ownership and
managenent, and the certainty and clarity of the transfer wll
assist in putting to rest at least part of the continuing
contention between the various parties.

Staff al so proposes that any reference to reversion of
the non-profit corporation's assets be elimnated fromthe
Articles of Agreenment or, in the alternative, that the
docunment provide for the equal division anong system users of
its assets in the event of dissolution. The statute governing
i ncorporation of non-profit organizations requires that the
Articles of Agreenent include "provisions for disposition of
the corporate assets in the event of dissolution of the
corporation, including the prioritization of rights of
shar ehol ders and nmenbers to corporate assets.” RSA 292:2,

I11. It does not require that disposition on dissolution be
to systemusers, and such a dispersal of control of the assets
could be detrinental to the orderly reorganization of an
entity to operate the system in the event of such

di ssolution. In order to assure that system assets remain

avail able to serve users in the event of WEWJ, Inc.'s

di ssolution, we will require WVEWJ, Inc. to anmend its Articles
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of Agreenent and any ot her rel evant docunments to provide for
the distribution of RSA 292:2, 111 dissolution assets to an
entity qualified to provide water service to the systems
users unless otherw se permtted by order of the Conm ssion.

Beyond issues directly related to the formation of the
users' association, M. Brogan makes certain additional
recommendations. Specifically, he suggests that WEWC be
required to provide a thorough and conplete list of the assets
being transferred to the users' association. Again, we agree
with this recommendation in principle and instruct WEWC to
work with the Conm ssion's | egal departnment to inplenment it.

M. Brogan al so recommends that the | anguage in the
transfer agreenent relative to the water rights conveyed to
the association be l[imted to rights to use water "to the
extent required" by the Departnent of Environnmental Services.
We cannot accept this recommendation, as it would | eave VWVEWC
in possession of all residual rights, that is, rights now held
by WVEWC to water over and above that “required” for service by
DES regulation. It not being practical or in some cases even
possi ble to segregate required and non-required water
physically and control each separately, there would be a risk
that WEMU, Inc. could be left wi thout sufficient water

resources, if it were required to share ownership of the water
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supply w th WEWC

M. Brogan and M. Bergeron suggested that if VWEWC
retains its franchise it be required to charge rates. This
recommendation is noot in light of our determ nation with
regard to the users' association and accordingly we do not
address it.

The users association will be exenpt fromregul ation by
the Comm ssion, if the conditions of this transfer approval
are accepted and i nplenmented. Another theory of exenption for
VWEWC itself was advanced, as noted above. Under RSA 362:4, I,
an entity providing water service to fewer than 75 consuners,
whi ch woul d ot herwi se be considered a public utility,
qualifies for an exenption fromregul atory oversi ght upon our
determ nation that the public good would be served thereby.
Because we are conditionally granting a transfer of the system
and works to an unregul ated users associ ation, we need not
consi der whether we would grant an RSA 362:4, | exenption to
t he VEWC.

Accordingly, it is our determnation that it is
consistent with the public good for us to grant WEWC s request
to transfer its franchise, systemand works to a users'’
associ ation, subject to the conditions to which WEWC, either

t hrough counsel or M. Fisher, has already assented.
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| V. CONCLUSI ON

For the reasons described above, it is our determ nation
that the public interest will be best served by granting the
request of West Epping Water Conpany to transfer its
franchi se, system and works to a users' association that
woul d, in turn, not constitute a public utility and thus not
be subject to Comm ssion regul ation because it is not
provi ding water service to the public. Qur approval of this
request i s expressly conditioned on the inplenentation of the
conditions we have set forth elsewhere in this Oder. In
order to alleviate any potential future confusion on the
i ssue, we wish to make clear that our favorable determ nation
with regard to transfer to a users' association does not nean
t hat we have permanently declined to assert jurisdiction over
entities that provide water service in the area presently
franchised to WVEWC. [In other words, we reject M. Fisher's
contention that if the users' association failed, WEWC coul d
again take over as a public water supply that would not be a
public utility.

The conditions included in our Order will require the
revision of the docunents previously submtted by the Conpany,
possi bly necessitate the reincorporation of the association

and no doubt involve additional steps that will require
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Conmi ssi on oversight. We instruct our General Counsel or his
designate to work with the Conpany to acconplish these
objectives, and we deem it appropriate to establish a deadline
for their acconplishnent. |In our determ nation, 90 days from
the entry of this Order will give the Conpany anple tinme to
effect the transfer in a formthat is approved by the General
Counsel or his designate as consistent with our decision
t oday.

Based upon the foregoing, it is hereby

ORDERED, that the petition of West Epping Water Conpany
to di scontinue business as a public utility and to transfer
its franchise, systemand works to a users' association is
APPROVED, subject to the conditions described herein; and it
IS

FURTHER ORDERED, that West Epping Water Conpany shal
within 90 days acconplish the proposed transfer in a manner
consistent with this Order and in a form acceptable to the
Commi ssion's General Counsel or his designate; and it is

FURTHER ORDERED, that all other requests for relief
pending in this docket are hereby DEN ED

By order of the Public Utilities Conm ssion of New

Hanmpshire this twenty-ninth day of January, 2002.
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