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VERI ZON - NEW HAMPSHI RE

Special Contract for provision of Centrex Services to North
Atl antic Energy Corporation

Order on Mdtion for Reconsideration/ Rehearing

ORDER NO 23,917

February 8, 2002
| NTRODUCTI ON

On Septenber 21, 2001, the New Hanpshire Public
Utilities Comm ssion (Comm ssion) issued Order No. 23,779
relating to Verizon New Hanpshire's (VZ-NH) request for
approval of a seven-year special contract with North Atlantic
Energy Corporation (NAEC). In Order No. 23,779 the Conm ssion
found that the seven year comm tnment period was both excessive
and anti-conpetitive. The Comm ssion, therefore, conditionally
approved the special contract, indicating that the custoner
may upon reasonable notice opt out of the contract w thout
penalty at any tine after the first year of the contract.

The Conmm ssion also indicated that it would open a
separate investigation to determ ne the proper rate to be
charged for the period that no special contract was in effect,

February 25, 2000 through Septenmber 20, 2001.
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On October 18, 2001 VZ-NH filed a notion for
reconsi deration and/or rehearing citing four “good reasons”
for such treatnent. VZ-NH argued, (1) the Conm ssion’s
deci si on was based on a flawed assunption that VZ-NH recovered
all of its fixed costs under the prior contract; (2) the
Comm ssi on i nappropriately substituted its judgnment for that
of the two contracting parties, thereby depriving VZ-NH and
the custoner the benefit of their bargain; (3) the Conm ssion
i nappropriately expanded the “Fresh Look” system beyond the
paranmeters of the system wi thout discussion or briefing; and
(4) the Comm ssion inproperly unilaterally nodified the
contract wi thout providing notice to the Conmpany or affording
it the opportunity to respond to the Conm ssion’s concern.
1. VERI ZON- NEW HAMPSHI RE' S POSI Tl ON

First, the Conpany argues that the Comm ssion’s
decision to nodify the contract period is not supported by any
evidence, is incorrect and is contradicted by other findings.
Specifically, the Conmpany argues that the prior NAEC contract
only recovered a prorated portion of the capital investnent
reflecting the period of time the custoner contracted for
service. It conplains that the Comm ssion deni ed the Conpany
recovery of its capital costs covered by the contract by

nullifying the termnation liability provisions of the
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contract.
The Conpany al so conpl ains that the findings of the Conm ssion
that “Centrex is a highly conpetitive service offering” and
that “the custoner was considering conpetitive alternatives in
t he event that the contract approval was not granted” refute
the Comm ssion’s conclusion that the seven-year |ength of the
contract was “too long” and precluded conpetition.

Second, Verizon argues that there is no public
interest served by unilaterally limting the duration of a
contract that was freely negotiated with the parties agreeing
to ternms they nutually chose. It argues that the Conm ssion
has found the service being provided (Centrex service), the
area being served (Portsnouth), and the particular contract
are all conpetitive and, therefore, the Comm ssion should not
restrict its ability to negotiate term contracts.

Next, the Conpany asserts that the Conm ssion has
i nappropriately expanded its “Fresh Look” renmedy w thout
expl anation. It argues that although the Conmm ssion

established the Fresh Look opportunity in Re Freedom Ri ng,

L.L.C., 82 NH PUC 833 (1997) to alleviate the effects of a
monopol y | ocking up a market through |ong-termcontracts, the
opportunity for such a reviewis limted. Verizon argues that

the Comm ssion’s actions anount to a Fresh Look opportunity
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three years after the Fresh Look wi ndow in the Portsnouth
exchange closed. This, it says denies Verizon and its
custoners the opportunity to enjoy the benefit of their

bar gai n.

Finally, Verizon contends that the Comm ssion
exceeded its authority when it nodified the special contract
wi t hout providing for a hearing. Verizon-NH asserts that the
Commi ssion in its Fresh Look Order cited to RSA 378:7 as
authority to nodify a contract. Accordingly, Verizon contends
that the statute requires the Conm ssion to determ ne and fix
rates only “after hearing.” RSA 378:7 and Motion for
Rehearing, p. 6.

I COWM SSI ON ANALYSI S

Pursuant to RSA 541:3 a conmi ssion may grant a
nmotion for rehearing if in its opinion "good reason” is stated
in the notion. The New Hampshire Suprenme Court has held that
t he purpose of a rehearing is to "direct attention to matters
said to have been overl ooked or m stakenly conceived in the
original decision, and thus invites reconsideration upon the
record upon which that decision rested.” Dumais v. State
Personnel Comm ssion, 118 NH 309, 312 (1975) [citations
omtted]. We take the step today to reconsider, in part, our

ori ginal order.
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In Order No. 23,779 (Septenber 21, 2001) we found
the requested seven-year extension to the special contract
originally approved by the Conm ssion on January 26, 1993 was
“both excessive and anti-conpetitive.” In further explaining
that finding, we noted that the additional seven-year term
“precludes the ability of others to conpete to provide service
to the custonmer in question over a too lengthy period.” As an
asi de, we observed that “the lengthy termis not necessary in
order to assure cost recovery, as such costs should have been
recovered during the initial contract period, and the
increnental costs now faced by the Conpany are small.”

Anmong Verizon’s argunents for rehearing is the claim
t hat our observation about cost recovery is not based on
record evidence and is factually incorrect. W do not agree
with the thrust of Verizon’s argunment, which is that we are
constrained to the limted information provided by the Conpany
inits special contract filing. RSA 378:18-b inposes a
truncated decision time on the Conm ssion for
t el ecommuni cati ons special contract filings even though they
are conpl ex and, individually and cunul atively, have far-
reaching effects on conpetition. W nust presunme the
Legi sl ature contenplated that we would rely on our expertise,

our experience, inferences drawn fromearlier cases dealing
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with the sanme special contract relationship, and other readily
avai l abl e sources of reliable information into the nerits of
t he proposed agreenent. Consequently, we have fashioned a
process that deals fairly with the Conpany’s requests. In any
event, even if we were to accept the Conpany’s position, our
observati on on cost recovery was not central to our decision,
whi ch any fair reading of Order No. 23,779 would reveal, and
therefore provides no basis for granting rehearing.

Verizon al so argues that it was inproper for the
Comm ssion to substitute its judgnent for the parties’
judgnment by nodifying the termof the contract and that it was
i nproper to do so unilaterally wi thout notifying Verizon or
affording it the opportunity to respond. Verizon m sconstrues
the Comm ssion’s responsibilities and its actions. Consistent
with our obligation to consider the public interest when
reviewi ng a special contract, we considered the effect on
conpetition of allowing a seven-year extension to a contract
t hat has been in force for eight years. 1In doing so, we found
the contract as filed to be anti-conpetitive, and therefore
not in the public interest. W did not substitute our
judgnent for the parties; we exercised our judgnment in the
public interest. W did, however, approve the contract

conditionally, within the bounds of the public interest,
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essentially giving the parties the opportunity to proceed over

a period that is consistent with the public interest.
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As for allow ng an opportunity to respond, which
Veri zon asserts woul d have been consistent with our statenent
in Docket DT 01-008, Order No. 23,676 (April 12, 2001),
regardi ng rehearing on busy line verification and busy |ine
interrupt service, this case is clearly distinguishable. In
that case, we erred in setting the nodified rate |evels we
established and it indeed woul d have been a better course to
have col |l ected additional cost data despite the simlarly
qui ck statutory turnaround times for tel ephone tariffs set out
in RSA 378:6, IV. In this case we have concl uded, based on
the fact that a special contract has existed with this
custonmer since 1993, in conmbination with the additional seven-
year extension, that the special contract is as a matter of
policy anti-conpetitive. W have not erred in that decision
and additional time or argunment is not required.

Finally, Verizon contends that our actions
constitute an inappropriate expansion of our Fresh Look
policy. W do not agree that such is the case but the Conpany
does inplicitly make a good argunment about the asymmetri cal
nature of our action in allow ng the custonmer to opt out after
the first year but requiring the Conpany to provide service in
t he absence of the custonmer opting out. The interests of

conpetition are better served by limting the contract term
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more clearly and reciprocally. Accordingly, we revise our
earlier finding to approving the special contract only for a
term of one year.

Based upon the foregoing, it is hereby

ORDERED, that Verizon New Hanpshire’'s request for
rehearing/reconsideration is denied in part; and it is

FURTHER ORDERED, that the original decision

conditionally approving the contract subject to North Atlantic
Energy Corporation’s ability to opt out wi thout penalty after
the first year is set aside; and it is

FURTHER ORDERED, that the special contract between
Verizon and North Atlantic Energy Corporation is approved for
a period of one year.

By order of the Public Utilities Comm ssion of New

Harmpshire this eighth day of February, 2002.

Thomas B. Getz Susan S. Ceiger Nancy Brockway
Chai r man Conmi ssi oner Comm ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary
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