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HaMPTON WATER WORKS, | NC.
Joint Petition for Approval for a Change of Control
Order Approving Petition

ORDER NO 23,924

March 1, 2002

APPEARANCES: Ransneier & Spellman by Dom S. D Anbruoso,
Esqg. for Joint Petitioners Aquarion Conpany, Hanpton Water Works
Conpany, Anerican Water Works Conpany, Inc. and G eenwi ch Water
Systens, Inc; Ofice of the Consunmer Advocate by Kenneth Traum
Shai nes & McEachern by Peter Doyle, Esqg. for intervenor Town of
Hanmpt on; and Marcia A. B. Thunberg, Esq., on behalf of Staff of the
New Hampshire Public Utilities Conm ssion.
| . PROCEDURAL HI STORY AND BACKGROUND

On COctober 31, 2001, Aquarion Conpany (Aquarion),

Hanmpt on Wat er Wor ks Conpany (Hanpton), Anmerican Water Works
Conpany, Inc. (AWAC) and Greenwich Water Systens, Inc. (GAS),
(collectively, “Petitioners”), filed with the New Hanmpshire
Public Utilities Comm ssion (“Conm ssion”) a Joint Petition
for approval for a change of control of Hanpton Water Works
Conpany.

The Petitioners requested Conm ssion approval of
Aquarion’s purchase of all outstanding common and preferred stock of
Hanpt on owned by AWAC and GWS. Hanpton is a wholly-owned subsidiary
of GW5, and GA5 is a wholly-owned subsidiary of AWAC. The

Petitioners also requested that Aquarion be permtted to exercise

control over Hanmpton and operate Hanpton according to the
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representations made in the Petition.

On January 4, 2002, Petitioners filed an anendnent to
their Petition which requests, in addition to the terns set forth in
the original Petition, that pronptly on the closing of the
transaction, Aquarion be permtted to transfer all of the outstanding
common and preferred stock of Hanpton then owned by Aquarion to
Aquarion’s new i nternedi ate hol di ng conpany subsi di ary, Aquarion
Wat er Conpany, and to change the name of Hanpton to "Aquarion Water
Conpany of New Hanpshire."

Aquari on, AWAC and GWS represent that the acquisition
described in the Petition will have no adverse effect on rates,
ternms, conditions or operations of Hanpton. Also, they assert that
jurisdiction of the Conm ssion over Hanpton's current operations wll
not be changed and the transaction will have no inpact on Conm ssion
orders pertaining to Hanpton.

The Commi ssion issued an Order of Notice establishing a
pre-hearing conference and technical session for Decenmber 20, 2001
and requiring public notice. On Decenmber 5, 2001, the Town of
Hanmpton filed a notion to intervene. On Decenber 14, 2001, the OCA
filed a notice of intent to participate in the docket on behal f of
residential utility custonmers. On January 17, 2002, pursuant to
Comm ssi on Order No. 23,902, the Conm ssion approved a procedural

schedul e and granted the Town of Hanpton's intervention. The parties



DW 01- 215 -3-
conducted a technical session on Decenber 22, 2001, a settlenent
conference and anot her technical conference on January 25, 2002. The
parties al so engaged in discovery and exchanged nunmerous data
requests and responses. As a result of the discussions and
di scovery, the parties reached agreenent on several issues and fil ed
a Stipulation regarding same on February 5, 2002. A hearing on the
Stipulation was held on February 8, 2002.

1. POSITIONS OF THE PARTI ES AND STAFF

A Petitioners

The Petitioners summari zed the el ements of the Stipulation
t hrough their w tness, Janet M Hansen, Executive Vice President of
Aquarion. The elenents of the Stipulation are further stated | ater
in this order. Wtness Peter Galant of BHC Conpany, an Aquarion
subsidiary, also provided testinony concerning the | evel of capital
investnent in infrastructure that is expected to be made in the
com ng years. The Joint Petitioners requested the Comm ssion grant
their Joint Petition expeditiously.

B. Town of Hanpton

The Town of Hanpton expressed its support for the
Stipul ation.

C. O fice of the Consuner Advocate

The OCA stated that through its participation in the

docket that it had overcone its initial opposition to this merger.
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OCA signed the Stipul ation and whol eheartedly supports the
transaction. OCA believes that based upon the comm tnents contained
in the Stipulation and commtnments expressed in data responses, the
Petitioners’ proposed change of control of the utility will not harm
residential ratepayers. OCA believes that the issues of nanagenent
deci si on- maki ng and | ocal input have been adequately addressed. OCA
expressed its view that Aquarion is a good conpany. OCA specifically
supported paragraphs 5 and 6 of the Stipulation relating to
acqui sition costs and nerger savings. These paragraphs allay OCA s
concerns about enabling a conpany to recover acquisition costs and
t he problem of proof against a hypothetical. OCA asserted that under
tradi ti onal ratemking, paragraph 6, Merger Savings, the Conm ssion
shoul d only enabl e the conpany to recover the actual dollars spent.
OCA stated sone precedent exists in New Hampshire for an incentive on
the return on equity but that issue should wait for a traditional
rat emaki ng proceedi ng.

D. St af f

Staff supported the Stipulation and al so urged the
Comm ssi on approve the Petitioner’s Petition.
[11. SUMVARY OF STI PULATI ON

The Stipul ati on was signed by Aquarion Conpany, Hanpton
Wat er Wor ks Conpany, the Town of Hanpton, the O fice of the Consuner

Advocate, and Staff of the Comm ssion and was subm tted for
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Conmi ssi on review on February 5, 2002. The elenents of the
Stipulation are sunmari zed as foll ows:

A. Public | nterest Standard

The Parties and Staff agree the proposed acquisition of HWAC by
Aquarion nmet the public interest standard of RSA 374:33, and, as
required by RSA 369:8, Il, it will have no adverse effect on HWAC s
rates, ternms, conditions, or operations of HWAC

B. Fi t ness St andard

The Parties and Staff agree Aquarion has the |egal, managerial,

financial, and operational expertise to operate HWAC in a manner that

wi ||l have no adverse inpact on HM\C and its custoners.
C. Jurisdiction
The Parties and Staff agree the transaction will not change the

Comm ssion’s authority as to HWAC

D. Compl i ance

Aquarion commts it will operate HWAC in accordance with New
Hanpshire |l aw and in accordance with HAWMAC' s existing tariffs.

E. Acqui sition Costs

Aquarion commts it will not pass, either directly or
indirectly, any acquisitions costs or prem uns onto custonmers of

HWAC, in this docket or any future proceeding.
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F. Mer ger Savi ngs

Aquarion reserves the right, at the time of future rate cases,
to request an opportunity to nmake a show ng that Aquarion’s
acqui sition of HWAC has resulted in savings and benefits to HWAC
custoners. The Parties agree the Conmm ssion nmay consider reflecting
this superior performance through an increnment to the otherw se
determ ned market based rate of return. Aquarion conmts that it
will not file for a general rate increase for HWAC during year 2002.

G Change of Name

The Parties and Staff agree HWAC wi Il be named Aquarion Water
Conpany of New Hanpshire, contingent upon final approval of the nane
fromthe NH Secretary of State. Aquarion commts that it will not
charge HWAC custoners for any costs associated with the name change.

H. Servi ce Agreenent

Aquarion intends to enter into a new service agreenent,
submtted as a response to OCA data request Set 1, #3 and Staff data
request Set 1, #2-8, with the former HWAC relating to the provision
of support services such as billing, accounting, public affairs,

custonmer service, and neter repair.

. Customer Billing
Aquarion will replace HNWAC s existing bill formw th a conmmon
bill formto be used by all Aquarion utility billings. Prior to

maki ng such changes, Aquarion wll seek input fromthe Town and the
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Comm ssion’s Consunmer Affairs Division.

J. Sour ce of Supply/ Conservation

Aquarion commits to continue to identify and devel op new
sources of supply and to elimnate the current noratorium on new
connections. Aquarion also commts to inplenent a conservation
program which will include an education conponent for m ddle school -
aged chil dren.

K. Wat er Quality/ Operations

Aquarion commts to maintaining water quality which neets all
federal and state standards. Aquarion commits to maintain and
enhance HWAC' s custonmer service, research and devel opnent,

i nformation technol ogy, and replacenent of aging infrastructure.

L. Local Rel ati onshi ps/ Coll ective Bargaini ng Aar eenent

Aquarion commts to assum ng the obligations fo the existing
col l ective bargaining agreenment between HWAC and the United
St eel workers of Anerica, AFL-CIO CLC. Aquarion conmts to assum ng
obl i gati ons of pension paynents. Aquarion commts to maintaining the
| ocal relationship HWAC had established with the community. Further,

Aquarion commts to maintaining the current advisory board.
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M Fi nanci ng
Aquarion commts to utilizing the |east cost financing and,
when avail abl e, tax exempt financing for HWAC capital additions.
V. COWM SSI ON ANALYSI S
A. Scope of Review
The Conmi ssion stated in the Order of Notice that this
transaction raised, inter alia, issues related to: RSA 369:8 and
corporate nergers and acquisitions; 374:4 regarding Comm ssion
oversi ght of the managenment of utility operations as well as the
saf ety, adequacy and accommodation of the utility service provided,
RSA 374: 30 relative to authority of public utilities to transfer or
| ease franchi ses, works, or systens when the Comm ssion finds it in
t he public good; and RSA 374:33 relative to acquisitions being
| awful, proper and in the public interest.
As the Comm ssion previously held in O der No. 23,308, New
Engl and El ectric System 84 NH PUC 502 and Order No. 23,470, Energy
North Natural Gas, Inc., 85 NH PUC 361 (2000), a petitioner’s

representations that no adverse effect on the rates, terns, service

or operation of the utility will occur, though a facial satisfaction
of RSA 369:8, Il, is not enough to warrant approval of a nerger
transaction. Although RSA 369:8, Il (a) and (b) may appear to all ow

an exenption regulatory scrutiny if a Petitioner files the requisite

statenent 60 days prior to the transaction, we believe this provision
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must be viewed in the context of the Conm ssion’s overall statutory
mandate. This is consistent with the tenet of statutory construction
that the intent of the legislature as expressed in the words of a
statute are considered as a whole. See State v. Duquette, 145 NH
374, 376 (2000).

The Commi ssion is explicitly granted investigatory powers
under RSA 365:5. W are required to assure rates are just and
reasonabl e, and we nust assure the citizens of this state that
transactions such as the one at issue here are lawful, proper and in
the public interest. Additionally, we are vested with a specific
duty to "keep infornmed” as to the operation of all public utilities
in the state, RSA 374:4, and are enpowered to "investigate or nake
inquiry . . . as to any act or thing having been done, or having been
om tted or proposed by any public utility,"” RSA 365:5 (enphasis
added). Further, pursuant to RSA 374:30, a public utility may
transfer its franchise, works or system when the Conm ssion finds
that "it will be for the public good."

In the context of the instant transaction, we conclude we
are vested with both the power and the obligation to conduct an
inquiry to verify the representati ons nade by the Petitioners.

As we have discussed in our previous decisions involving nmergers or
acqui sitions of public utilities, this inquiry is guided by the

directive in RSA 369:8, Il that the transaction "will not adversely



DW01- 215

-10-

affect the rates, ternms, service, or operation of the public utility
within the state” and the requirenent in RSA 374:33 that the result
is "lawful, proper and in the public interest."”

B. Effect on Rates

Aquarion has commtted to not file for a rate increase
until after 2002. Aquarion plans to spend approxi mately one year
consolidating HWAC into its structure and operations. Aquarion has
al so agreed not to seek recovery of acquisition costs or costs
associated with the name change of Hanpton Water Works Conpany to
Aquari on Water Conmpany of New Hanpshire. (As an aside, we note the
nanme change nmust be approved by the New Hanpshire Secretary of State
and such approval had not been obtained as of the tinme of the
hearing.) W believe these commtnents to limt charges passed al ong
to custoners in general aid in rate stability and are tangible
benefits to the custoners.

C. Cust oner Service/ Local Character

At the public hearing held January 24, 2002, area
resi dents repeated concerns that the | ocal connections they had
devel oped with HWAC be preserved. The residents obviously valued the
conpany in the community. Further evidencing the conpany’s ties to
the community were specific references to enpl oyees M. Bossum and
M. Goetz and their involvenment in local issues. Oher residents

expressed concern for conpany retirees living in the area and the
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security of their conpany pensions. The plight of the area aquifer
and HWAC' s support of water conservation efforts was nentioned, as
were rate stability and custonmer service issues. |In short, residents
clearly want assurance Aquarion will fill the shoes of this respected
| ocal conpany.

Aquarion’s wi tness, Ms. Janet Hansen, testified that the
conpany had a strong commtnent to its custoners and that the
custonmers will see no change in the way they interact with Hanpton
Water Works on a local basis. (Transcript at 35). Backing up the
assertion, the Stipulation states at paragraph 17, Local
Rel ationship, that Aquarion will maintain a level of staffing inits
| ocal office that is sufficient to provide across the counter service
to custoners and to respond to custoner calls and correspondence that
are directed to the local office rather than Monroe, Connecti cut.
Aquarion also commts to maintain |ocal operations such that quality
of service will be of the highest priority and that custoner service
currently provided will not be adversely inpacted. Aquarion has also
commtted in paragraph 16 of the Stipulation to using the existing
Hanmpt on Wat er Wor ks Conpany Advi sory Board. (See al so Hearing
Transcript at 22.) This nechani sm should help ensure that New

Hanpshire custonmer’s voices are heard by the parent conpany.
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We are satisfied with the representati ons of Aquarion that
the transaction will not have a negative effect on the | ocal
operation and character of the HWAC. We will continue, however, to
noni tor operations and custoner service carefully and hold the new
managenent to its commtnents. Thus, our determ nation here is
expressly based upon our expectation of adherence to the comm tnments
contained in the Stipulation.

D. Acquisition Prem um Merger Savings

In Northern Uilities, Inc., 83 NH PUC 401 (1998), we
noted that the inclusion of an acquisition premumin the revenue
requi rement cal cul ation, and the effect of the acquisition prem um on
capital structure, would in all likelihood |lead us to the concl usion
t hat custonmers woul d be harmed by the acquisition.

In other transactions we have held that even under the "no
net harni test we could, in principle, warrant conditioning our
approval of the transaction on a prohibition against recouping
acquisition costs. See New England Electric System 84 NH PUC 502,
512 (1999).

Par agraph 5, Acquisition Costs, of the Stipulation
contains a comnmtnment from Agquarion that no costs, including
acqui sition costs and prem uns paid by Aquarion, HWAC, or Anerican

related to this transaction shall be borne by custoners. W will

approve the agreenment between the Parties and Staff to the effect
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t hat Aquarion will be barred fromrecovery of any acquisition
prem um Thus, any nerger related costs shall be recorded and
anortized "below the line" and shall not be included in the
determ nation of rates in this or future proceedings.

Par agraph 6 of the Stipulation defers consideration
of the nerger savings for a subsequent proceeding. Because a
rate case is likely to be filed within a reasonably short
period of tinme, we accept this condition. The Stipulation
further provides that if Aquarion makes a successful
denonstration of savings that the Conm ssion nmay consi der
reflecting this superior performance through an increment to
the otherw se deternmined rate of return. The Stipulation does
not bind any Party to any particular position and Parties are
free to take any position they deem appropriate. W note that
recovery of excess returns in |ight of nmerger savings may be
interpreted as a formof recovery of the acquisition prem um and
t hus barred under ordinary ratenmaking principles.
V. CONCLUSI ON

Mergers of a very small conpany into a | arger conpany nay
result in customers benefitting fromthe expertise and access to
capital markets which are generally available to the larger entity,
with its greater financial and other resources. Aquarion w tness

Janet Hansen testified Aguarion was backed by Kelda, a large British
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conpany that pursues innovation in water works technol ogy, but does
not interfere in |ocal managenent issues. (Hearing Transcript at 8).
Ms. Hansen also testified to the strong track record in Connecti cut
of Aquarion’s subsidiary, BHC Conpany. She stated that this record
denmonstrated Aquarion has the | egal, managerial, financial, and
operati onal expertise to operate Hanpton Water Works. Also, M.
Hansen testified that this background and state-of-the-art technol ogy
from Kelda will enhance Hanpton Water Works’ operations and community
i nvol venent. (Hearing Transcript at 9 and 10). These are anong a
nunber of synergies this Comm ssion finds beneficial to the public
fromthis proposed acquisition.

After careful review of the Stipulation, testinony,
exhi bits, and comments offered at the January 24, 2002 public
heari ng, and based upon the foregoing analysis, the Commi ssion
concl udes the acquisition of Hanpton Water Works Conpany by Aquarion
wi ||l produce net benefits for HWMAC custonmers. We therefore approve
the transaction. W do so with the understanding that Aquarion wll
abide by the commtnents nade in the Stipulation and Data Responses,

whi ch were incorporated by reference into the Stipulation.
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Based on the foregoing, it is hereby
ORDERED, that the acquisition of Hanpton Water Works
Conmpany by Aquarion, will have no adverse effect on the rates,

terns, service or operation of the conpany within the State
and will be in the public good and for the public interest,
consistent with the requirements of RSA 369:8, Il and RSA
374:33, provided all of the terns and conditions of the
Stipulation, incorporated herein, and this Order are nmet, and
is therefore APPROVED; and it is
FURTHER ORDERED, that the authority granted to Aquarion to
acqui re Hanpton Water Works Conpany shall be exercised within one
year fromthe date of this Order, and shall not be exercised
thereafter without further order of the Comm ssion, and it is
FURTHER ORDERED, that Hampton Water Works Conpany shal
surrender its certification in New Hampshire by filing a suppl enent
canceling their existing tariff; and it is
FURTHER ORDERED, that the Aquarion shall file a conpliance
tariff with the Comm ssion in accordance with N.H Adm n. Rules, Puc

1603. 02(b) .
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By order of the Public Utilities Comm ssion of New

Hanmpshire this first day of March, 2002.

Thomas B. Getz Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Debra A. How and
Executive Director and Secretary



