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| NTRODUCTI! ON

Section 210 of the federal Public Utility Regul atory
Policy Act (PURPA) requires the nation's electric utilities to
purchase energy from "qualifying cogeneration facilities and
qual i fying smal |l power production facilities" (QFs). 16
U S.C. 8824a-3(a). Likewi se, the New Hanpshire Limted
El ectrical Energy Producers Act (LEEPA), RSA 362-A, provides
for the sale of power by a "limted electrical energy
producer[s]" to their local electric utilities. Under this
joint federal-state statutory schene to encourage the
devel opnent of alternate sources of electricity, the
Connecticut Valley Electric Conpany (CVEC) has been purchasing
power since 1987 from a waste-to-energy plant (i.e., a garbage
incinerator) in Clarenont, New Hanpshire, WM Wheel abr at or
Cl arenont Conpany L.P. (Weelabrator). |In the |atest phase of
a di spute between CVEC and \Wheel abrator that began here in
1993, and has since been heard before the Federal Energy

Regul at ory Conm ssion (FERC) and the U S. Circuit Court of
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Appeals for the District of Colunmbia Circuit, CVEC has
petitioned the New Hanpshire Public Utilities Conmm ssion
(Comm ssion) for an order requiring Wheel abrator to refund
$5, 784,892. 72 to CVEC as of March 31, 2000, with additional
refunds and interest accruing thereafter, so that CVEC nay
pass these refunds on to its ratepayers.

The di spute involves the amunt of output CVEC is
aut hori zed and/or required to purchase from Wheel abrat or under
t he applicable Order of the Comm ssion. As framed by CVEC,
t he question is whether the Conm ssion authorized CVEC to
purchase the net or gross output of the Weelabrator facility.
Net output consists of all the electric energy and capacity a
power plant is capable of producing at the tailgate of the
facility, after meeting the plant's internal operating
requirenments for heat, |lighting and operational instrunents,
which collectively are known as "station service." G 0SS
out put consists of the anount of electricity and capacity
avai l able fromthe turbine prior to consunption of station
service. Under a gross output arrangenent, Wheel abrator could
not operate the plant unless it was authorized to purchase
station service requirenments from CVEC. \Wheel abrator has been
charging CVEC for the gross output of the plant and has been

purchasi ng station requirements from CVEC. According to CVEC,
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it should only have been charged for the plant's net output
and is entitled to a refund of paynents nmade for anything
ot her than net output.

Qur jurisdiction over this dispute has its source in
bot h LEEPA and PURPA. Because its output is less than 5
nmegawatts, Wheel abrator is a limted electrical energy
producer under LEEPA, which vests the Conm ssion with
authority to set the per kilowatt-hour rate to be paid by CVEC
t o Wheel abrator based on CVEC s "avoi ded costs,"” i.e., the
cost to CVEC of purchasing energy from conventi onal power
pl ants. RSA 362-A:4. Further, section 210 of PURPA del egates
to state utility conmm ssions the authority to inplenment FERC
rul es governing the transactions between utilities and OFs.
See 16 U. S.C. 8§ 824a-3(f). As with LEEPA, PURPA rates for QFs
are based on utilities' avoided costs of alternate power
sources. See id. at (b) (precluding FERC from pronul gati ng QF
rules that "provide for a rate which exceeds the increnental
cost to the electric utility of alternative electric energy").

Upon careful review of the positions and argunents
presented by the parties, including the intervenors, and in
l'ight of the responsibility vested in us under both state and
federal |aw, we conclude that (1) we have the authority under

PURPA and LEEPA to address this dispute, (2) our original
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approval of the power purchase arrangenent authorized CVEC and
VWheel abrator to enter into a contract to purchase only 3.6
megawatts, but for reasons different than those advanced by
CVEC (3) to the extent that CVEC has purchased anythi ng nore
than the 3.6 nmegawatts we originally approved in 1983, it has
exceeded the authority granted by the Comm ssion, and (4)
further proceedings are necessary to determ ne the extent of
t he refunds Wheel abrator owes to CVEC and the extent to which
CVEC nust further conpensate ratepayers for having exceeded
its authority to purchase power from Wheel abrator.

1. BACKGROUND AND PROCEDURAL HI STORY

On March 2, 1983 the Conm ssion entered Order No.
16, 232, setting forth the terns governing the sale of energy
by the New Hanpshire/ Vernont Solid Waste Project (NH VT),
predecessor-in-interest to Wheel abrator, to CVEC. See New
Hanmpshi re/ Vernont Solid Waste Project, 68 NH PUC 96 (1983).
Qur Order described the project as "a facility of 3.6 MA/"
ld. at 96. The 1983 Order approved a settlenment agreenent

entered into anong the project,! CVEC and the Conm ssion Staff

1 "The project,” as of 1983, was the New
Hanpshire/ Vernont Solid Waste Project (NH VT), which appears
here as an intervenor. The New Hanpshire/ Vernont Solid Waste
Proj ect subsequently assigned its rights to the plant itself
to Wheel abrator's corporate predecessor. The Project persists
as the representative of the nmunicipalities that pay
Wheel abrator tipping fees in exchange for the right to dispose
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(Staff), whereby the project agreed to sell CVEC “all energy

and capacity of the project” at a price of $0.09 per kilowatt-

hour for a period of 20 years commencing with the project’s
in-service date, with the price subject to annual adjustnent
for inflation. 1Id. at 97 (enphasis added). The ternms of the
settlement did not quantify the term"all energy and capacity
of the project,” nor did they specify whether such energy and
capacity would be neasured on the basis of net or gross

out put. Qur 1983 Order did not approve or discuss the terns
of any underlying power purchase contracts between CVEC and
VWheel abrat or.

On Decenber 12, 1984, the project and CVEC
subsequently entered into a 20-year power purchase agreenent.
This contract was not reviewed or approved by the Conm ssion.
The terms of the contract do not specify whether CVEC is
obligated to purchase net or gross output. The contract,
however, included a new provision not previously discussed or
included in the Conmm ssi on-approved settlenent. This new

provi sion required the project to purchase any electricity it

of solid waste at the facility. Generally speaking, once

NH/ VT assigned its rights in the project to Weelabrator’s
corporate predecessor, the distinction between Wheel abrat or
and its predecessor is not gernane to the issues in this case.
Accordingly, we have in nost instances used the word

“Wheel abrator” to describe the entity that was responsible for
the project subsequent to NH/ VT's assignment of its rights.
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required for station service from CVEC at the utility's

tariffed rate.

The 3.6 negawatt figure given in our 1983 order
notw t hstandi ng, the project’s gross output of electricity is
4.5 nmegawatts, its station service requirenent is 0.6
megawatts and, therefore, its net output is 3.9 negawatts.
FERC certified the facility as a QF in 1986 and, in 1987, the
proj ect began generating electricity and selling its gross
out put of 4.5 negawatts to CVEC at the rate specified in the
1983 order and subsequently signed power purchase agreenent.
Cont enpor aneously with those power sales to CVEC, Wheel abrator
purchased station service from CVEC at CVEC s tariffed rate.
Because CVEC s tariffed rate is significantly |lower than the
contract rate under which the project sells energy to CVEC, it
is alleged that Wheel abrator's sale of nore than 3.9 negawatts
to CVEC has had a significant and adverse financial inpact
upon CVEC and its custoners.

In 1991, the FERC issued a decision in the case of
Turners Falls Limted Partnership, in which the FERC concl uded
that a facility selling its gross output as opposed to its net

output “wll no longer be a qualifying facility and the
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facility will not qualify for PURPA benefits.”? Turners Falls
Limted Partnership, 55 FERC 961,487, 61-666-67, (1991).
Two years |l ater, CVEC requested that the Comm ssion
i nvesti gate whet her Wheel abrator qualified as a QF in |light of
its sale of gross output. |In response, the Conm ssion
determined in Order No. 21,000 that the FERC has excl usive
jurisdiction over the decertification of QFs, and therefore
CVEC was ordered to seek such relief there. See Connecti cut
Valley Electric Co., 78 NH PUC 579 (1993).

The FERC made its decision in 1998. In Connecti cut
Val l ey Electric Conpany v. Wheel abrator Cl arenont Conpany, 82
FERC 61, 116 (1998), the FERC reiterated that a QF may not
sell power in excess of its net output, but determned that it
woul d not revoke the QF status of any facility, such as
VWheel abrat or, that nade sales in excess of net output pursuant
to a valid contract entered into on or before the date of
i ssuance of Turners Falls. 1d. at 61,419. The FERC deni ed
CVEC s request for rehearing; CVEC sought appellate review
before the U S. Circuit Court of Appeals for the District of

Colunbia Circuit.

2 As will be discussed infra, the requirenment that OQFs
sell only their net output existed prior to Turners Falls.

That decision sinmply clarified that cogenerators violate the
principle at the risk of their status as OFs.
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The D.C. Circuit concluded that the FERC had acted
within its remedial discretion under PURPA in refusing to
revoke Wheel abrator’s QF status. See Connecticut Valley
El ectric Conpany v. Federal Energy Regul atory Conmm ssion, 208
F.3d 1037, 1047 (2000). However, the Court agreed with the
FERC that the Court |acked jurisdiction to adjudicate alleged
viol ati ons of section 210 of PURPA. [1d. at 1043.

In its jurisdictional ruling, the Court made
explicit reference to the schene under section 210 by which
t he FERC pronul gates regul ations governing utility purchases
of energy from QFs and state utility conmm ssions (PUCs)
i npl ement the regulations. 1d. According to the Court

[i]f a PUC fails to inplenment the regulations, the
[ FERC] may bring an enforcenent action agai nst that
PUC in federal district court. Alternatively, if a
private party petitions the [FERC] to initiate an
enforcenment action against a PUC and the [ FERC]
declines, then the party may itself sue the PUC in
federal district court to force inplenentation of

t he regul ati ons.

ld. (citing 16 U.S.C. 8§ 824a-3(h)(2), other citation omtted).
The Court noted that the FERC satisfied its obligation under
section 210 when it pronul gated the rel evant regul ati ons and,
therefore, “the Comm ssion’s decision not to take any action
in response to [Wheel abrator’s] apparent violation of [the

rul es] cannot be a violation of 8§ 210 by the [FERC].” 1d.
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The Court conti nued:
[ CVEC] may have a valid claimthat the NHPUC has
violated 8 210 by approving a contract that requires
[ CVEC] to purchase gross output and therefore to pay
nore than the utility’'s full avoided cost. As we
have said before, the failure of a state conmm ssion
to ensure that a rate does not exceed a utility’s
avoi ded cost is a failure to conply with a [ FERC]
regul ati on i nplementing the PURPA, which would
ordinarily be chall enged through an enforcenment
action brought in district court under § 210(h).
Based upon the [FERC s] position as stated in the
orders under review, that agency woul d presumably
decline to bring an enforcement action if [CVEC]
petitioned it to do so; and its declination would
clear the way for [CVEC] to bring its own
enforcement action in district court.

ld. (citation and internal quotation marks omtted).

Rat her than seek further review fromeither the FERC
or a federal district court, CVEC filed the instant petition
with the Comm ssion on May 12, 2000. The CVEC petition seeks
refunds under both LEEPA and section 210 of PURPA. Testinony
filed thereafter by CVEC descri bed the extent of the refunds
sought. According to CVEC, from March 1987 through March 2000
VWheel abrat or purchased station service from CVEC at an average
of $0.057 per kilowatt-hour and, by virtue of having sold its
gross output to CVEC, effectively resold this station service
power back to CVEC at an average price of $0.101 per kilowatt-
hour. According to CVEC, this resulted in a windfall to
VWheel abrat or of $5,784,892.72 through March of 2000, with

addi ti onal refunds and interest accruing thereafter.
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The O fice of Consumer Advocate (OCA) notified the
Comm ssi on on June 21, 2000 of its intent to appear in this
docket on behalf of residential ratepayers. The Conm ssion
conducted a duly noticed Pre-Hearing Conference on January 4,
2001, granting intervenor status to Wheel abrator, three
i ndi vi dual s appearing jointly — Thomas E. Donovan, Jr., Judith
Moriarity and Margaret North (collectively, Pro Se
| ntervenors) — and a Cl arenont - based advocacy group known as
Wor ki ng on Waste (WOW. See Order No. 23,632 (February 8,
2001), slip op. at 6.

Subsequent to the Pre-Hearing Conference, the
Conmi ssion received a petition to intervene fromthe Sullivan
County Refuse Di sposal District and the Southern
W ndsor/ W ndham counties Solid WAaste Managenent District,
jointly d/b/a the New Hampshire/ Vernmont Solid Waste Project
(NH/ VT). NH VT is conprised of 15 New Hanpshire cities and
towns as well as 14 Vernont nunicipalities, all of which are
contractually obligated to dispose of their solid waste at the
Wheel abrator facility. Over the objections of the Pro Se
| ntervenors and WOW the Conm ssion granted intervenor status
to NH/ VT. See id.

The parties and Conm ssion Staff conducted a

techni cal session followi ng the Pre-Hearing Conference to
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di scuss the possibility of agreeing upon a proposed procedural
schedul e, stipulation of facts and a |list of issues to be
addressed in a prelimnary round of briefs. On January 30,
2001, Conmm ssion General Counsel Gary Epler advised the
Comm ssi on on behalf of Staff that the parties and Staff were
unable to agree on a set of stipulated facts or a |list of
issues to address in prelimnary briefs. However, M. Epler
recommended that the Conm ssion proceed with briefing
notw t hstanding this |ack of agreenment, a course of action to
whi ch no party has objected. It was M. Epler’s
recommendation that, to the extent that any party w shes to
rely inits briefs on facts not before the Conm ssion the
party should clearly so indicate and, if necessary, either
request that the Comm ssion take adm nistrative notice or
submt an appropriate affidavit with the brief. Again, no
party objected to this recommendati on.

The Comm ssion directed the parties to file briefs
on or before February 19, 20012 with reply briefs due on March
3, 2001. The parties were directed to confine their briefs to
the follow ng issues:

1. Whet her the sale of electric energy to CVEC from
Wheel abrat or violates Section 210 of PURPA,

3 February 19 was a state holiday and, accordingly, the
filings due on that date were accepted on February 20.
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VWhet her the Commi ssion's Order No. 16,232 in
Docket No. DR 82-343, issued March 2, 1983
shoul d be anended, pursuant to RSA 365: 28;

Whet her the power purchase contract between CVEC
and Wheel abrat or shoul d be anmended, and the
authority of the Conm ssion to require such an
amendment ;

VWhet her Wheel abrator's status as a qualifying
facility under Section 210 of PURPA should be
decertified, and the authority of the Comm ssion
to order such decertification;

Whet her Wheel abrator should be ordered to refund
the difference between the anount actually
charged by Wheel abrator since March 1987 and the
maxi mum | awf ul amount under Section 210 of

PURPA, and if so, should such refunds include
interest, and at what rate. The parties are

al so requested to address whet her different

| evel s of refunds or distinct |egal argunents in
favor of or against refunds attach to any
specific period of time within the period of
March 1987 to the present as a result of

deci sions by the FERC, the federal courts, this
Conmi ssi on or action by the contracting parties;

The basi s upon which either Wheel abrator or CVEC
may claim during the period in question and in
the future, a right to charge for a facility in
excess of 3.6 MW as said facility was descri bed
and approved in Order No. 16,232; and

| ssues related to the decision of the Federal
Energy Regul atory Comm ssion . . . and the

deci sion of the United States Court of Appeals,
District of Colunbia Circuit.

slip op. at 7-8.

Briefs were duly filed according to the schedul e

established by the Commi ssion. 1In addition to its brief,
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VWheel abrator filed a motion to dism ss the CVEC petition on

February 20, 2001.

LT, POSI TI ONS OF THE PARTI ES AND STAFF

A. Connecticut Valley Electric Conpany

According to CVEC, the question of whether
VWheel abrator's sale of gross output is violative of PURPA was
settled by the FERC and, therefore, any argunments to the
contrary are barred by the doctrine of collateral estoppel.
Further, according to CVEC, even if the FERC had not already
rul ed, the Conm ssion would have to resolve this issue in
CVEC s favor on the nerits.

In this regard, CVEC points to the explicit
direction in section 210 that FERC s inplenmenting rul es not
"provide for a rate which exceeds the incremental cost to the
electric utility of alternative electric energy.” 16 U S.C. 8§
824a-3(b). CVEC further notes that section 210 defines
"incremental cost of "alternative energy” with regard to QFs
as "the cost to the electric utility of the electric energy
whi ch, but for the purchase from such cogenerator or snall
power producer, such utility would generate or purchase from
anot her source."” 1d. at (d). According to CVEC, the
i npl ementing FERC regul ations track this statutory | anguage.

See 18 CFR 8§ 292.304(a)(2) ("Nothing in this subpart requires
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any electric utility to pay nore than the avoided costs for
purchases"”) and 18 CFR § 292.101(b) (6) (defining "avoi ded
costs" as per section 210(d)). It is CVEC s contention that
Order No. 16,232 has inposed a pricing systemon CVEC and its
custonmers that has been in violation of this avoi ded-cost
price cap contained in both section 210 and the FERC

regul ations inplenenting it by requiring CVEC to purchase 0.6
megawatts of power that is outside the avoided costs

associ ated with the Wheel abrator facility.
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According to CVEC, the reference in Order No. 16,232
to 3.6 negawatts as \Wheel abrator's capacity is not relevant to
the issues in this docket. CVEC avers that it does not know
whet her the Commi ssion m sstated the capacity of the proposed
facility or whether the facility's as-built output was sinply
greater than that represented to the Commi ssion prior to the
i ssuance of the 1983 Order. According to CVEC, the Order's

reference to a "proposed” 3.6 negawatt facility was for

"recitation” or "informational" purposes and was obvi ously not
intended as setting a limt on Wheel abrator's output. CVEC
Brief at 17.

CVEC draws the Conmission's attention to its
authority under RSA 365:28 to "alter, anmend, suspend, annul,
set aside or otherwi se nodify any order nade by it" after
notice and hearing. According to CVEC, the Comm ssion should
use this authority to nodify Order No. 16,232 nunc pro tunc to
provide for the sale of only Weelabrator's net output to
CVEC. CVEC al so takes the position is that the Conm ssion
unwittingly violated both PURPA and LEEPA by requiring the
purchase of gross output, that Order No. 16,232 was therefore
ultra vires and that the Comm ssion should declare the order
to be void ab initio.

Anticipating that other parties will argue that a
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refund order would be an inproper exercise in retroactive
rat emaki ng, CVEC draws a distinction between setting the price
CVEC is required to pay Weel abrator for power and
establi shing the anount of energy for which CVEC is obligated
to pay the established price. According to CVEC, while the
prohi bition against retroactive ratemking may protect
reasonabl e expectations of paying only rates that were in
effect at the time the power was consumnmed, Wheel abrator had no
reasonabl e expectation of profiting fromwhat CVEC
characteri zes as an unl awful application of PURPA.

CVEC further asks the Comm ssion to nmodify the power
purchase agreenment between CVEC and Wheel abrat or, nunc pro
tunc to the contract's effective date, to provide for the
purchase of only Wheel abrator's net output. According to
CVEC, it entered into this contract "based on the false
prem se that Wheel abrator was entitled, as a QF, to sell its
gross output."” CVEC Brief at 24. CVEC contends that the
equi tabl e remedies of rescission and restitution are
appropriate for invocation here, and that the Comm ssion has
the authority to order such relief in |light of the principle
that the Comm ssion "retains jurisdiction over all contracts
filed with it for its approval." Public Service Conpany of

New Hanpshire, 84 NH PUC 110, 113 (1999) (citing RSA 365:28).
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According to CVEC, a full refund of the difference
bet ween what it paid for \Wheel abrator's gross output and what
it should have paid for net output is necessary in order to
ensure conpliance with the requirenment in section 210(b) (1) of
PURPA that rates for purchases from Qualifying Facilities
"shall be just and reasonable to the electric consuners of the
electric utility and in the public interest.” 16 U S.C. §
824a-3(b)(1). According to CVEC, its calculation of a refund
entitlement of $5,784,892.72 through March of 2000 is based on
conservative assunptions, provides for interest at the Prine
Rate and takes into account the fact that sone purchases of
VWheel abrat or for station service took place at tinmes when the
pl ant was not running (and thus not reselling the station
service energy to CVEC). According to CVEC, as early as 1981
t he FERC was describing the capacity of QFs as their net
out put and, thus, the relevant | aw was unanbi guous well before
the FERC s Turners Falls decision.

In the view of CVEC, the FERC s refusal to provide a
remedy to CVEC — sonmething the D.C. Circuit concluded was
within the agency's discretion — does not preclude the
Comm ssion from providing such relief. Indeed, CVEC
specul ates that the FERC may have been deli berately abstaining

in favor of state regulators. CVEC further offers to provide
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refund cal cul ati ons as of June 25, 1991 if the Conm ssion

determ nes that the date of the FERC s Turners Falls decision

is a nore appropriate refund comencenent date.*?

Agai n anticipating argunents that other parties
m ght advance, CVEC urges the Comm ssion to conclude that
federal preenption does not deprive the Conm ssion of
jurisdiction over this dispute. CVEC points to the fact,
recognized in the D.C. Circuit's opinion, that Congress
specifically reserved to state PUCs the task of inplenenting
FERC regul ati ons governing QFs. CVEC notes that the FERC has
referred to this state PUC authority as a continuing
obligation and one that state PUCs are free to inplenent on a
case-by-case basis (as opposed to the enactnent of state | aws
or regul ations, efforts which are also perm ssible). CVEC
contends that it would have the right to bring an enforcenent
action in state or federal court to conpel the Comm ssion to
nmeet its obligations, noting that the D.C. Circuit explicitly
referred to the federal option in its opinion. However
according to CVEC, it would be premature to file a conpl aint

in federal district court before providing the Comm ssion with

4 CVEC stresses that it is not seeking to decertify
Wheel abrator as a QF and expresses doubt that the Conm ssion
woul d have the authority to do so in any event. However, CVEC
avers that it has no objection to decertification.
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an opportunity "to exercise its mandatory Section 210

i npl enmentation authority."” CVEC Brief at 8.
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CVEC notes that \Wheel abrator has previously invoked
Freehol d Cogeneration v. Board of Regul atory Conmmi ssioners of
the State of N.J., 44 F.3d 1178 (3rd Cir. 1995), in support of
the notion that the Conm ssion should refrain from acting
here. In the Freehold case, a QF had brought a declaratory
judgnment action in federal district court seeking a
determ nation that New Jersey's state utility regulatory
conm ssi on was preenpted under PURPA from nodifying the terns
of a previously approved power purchase agreenent between the
QF and its local electric utility. The district court
di sm ssed the action, concluding it |acked jurisdiction. The
Third Circuit vacated this determ nation, concluding that
jurisdiction was proper. |d. at 1185.

According to CVEC, Freehold is of little use here
because (1) this case does not involve issues of whether a
federal court would have jurisdiction over disputes arising
out of the Comm ssion's determ nations as to Weel abrator, and
(2) the Freehold court expressly noted that state PUCs have
PURPA authority to inplement the FERC regul ations. See id. at
1182. Mbreover, CVEC points out that in the Freehold case the
New Jersey conm ssion conceded that the QF's federal court
conpl ai nt was not brought to obtain judicial review of a

comm ssi on proceeding to inplement the FERC rules. See id. at
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-21-
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Di scussing Freehold further in its reply brief, CVEC
seeks to distinguish the case on its underlying facts.
According to CVEC, the underlying issue in Freehold was
whet her a state PUC was free to order a QF to renegotiate a
previ ously approved power purchase agreenent in the face of
| ower market prices for electricity. According to CVEC, such
an order was precisely the kind of "utility-type" regul ation
denied to state PUCs under PURPA, whereas the present
situation involves a request that the Comm ssion sinply
enf orce PURPA's regul atory schene.

It is also CVEC s position in reply to the other
parties that judicial rulings to the effect that the FERC
cannot nodi fy power purchase agreenents approved under PURPA
do not suggest that the Comm ssion |acks such authority. In
CVEC s view, "[i]n order for PURPA to be inpl enented
effectively, sonme regulatory body nust have conti nui ng
authority over the agreenents. Because FERC does not have
that authority under the statutory scheme, the duty falls to
state regulators.”™ CVEC Reply Brief at 5 (enphasis in
original).

CVEC further contends that neither res judicata nor
col |l ateral estoppel preclude its requested relief,

notw t hstanding the FERC s 1998 order as affirned by the D.C
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Circuit. CVEC concedes that res judicata applies to the
deci sions of an adm nistrative agency, but only to the extent
that the agency is acting in a judicial capacity. According
to CVEC, the FERC was doing just that when it concl uded that
Wheel abrator is entitled to sell only its net output to CVEC
Thus, according to CVEC, it is Weelabrator that is
collaterally estopped fromrelitigating that issue here.
Conversely, according to CVEC, the FERC was acting in a
pol i cymaki ng (as opposed to a judicial) capacity in deciding
not to revoke the QF status of entities that entered into
contracts to sell gross output prior to Turners Falls. CVEC
contends that this decision does not involve the resolution of
any |legal or factual issues against it. Therefore, according
to CVEC, the Conm ssion is free to reach a different result,
i.e., to establish a different policy as to when a QF in
viol ation of section 210 is subject to renmedial action.?®

CVEC further contends that the D.C. Circuit's
opinion itself mkes clear that the FERC s determ nation to

take no action agai nst Wheel abrator has no preclusive effect

5 In reply, Weelabrator's position is that, "[w] hile
FERC s decision as to QFs that were not parties to those cases
nm ght be characterized as policy decisions, certainly FERC s
decision as to the applicability of its renmedial policies to
[ Wheel abrator and CVEC] . . . were specific adjudicatory
findings.” Wheelabrator Reply Brief at 4-5.
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here. According to CVEC, the Court stressed that it is the
FERC s role to make the regul ati ons and the Comm ssion's role
to inmplement them - a distinction that, according to CVEC,
prompted the Court to invite it to seek el sewhere the very
remedy FERC declined to provide.

CVEC s final point as to res judicata is that it is
a judge-nmade doctrine that need not be applied when
consi derations such as fairness and the need to avoid unj ust
enri chment take precedence. According to CVEC, such
consi derati ons should govern here even if the Comm ssion were
to conclude that the FERC decision would otherw se be banned
by the doctrine of res judicata as to CVEC s request for
relief under section 210.

Finally, in reply, CVEC takes exception to certain
exhibits attached to the NH/ VT brief and the inferences CVEC
believes NH/ VT to be urging on the Comm ssion fromthese
exhibits. Exhibit 6 to the NH/ VT brief is a July 1986 letter
from CVEC to a representative of the Clarenont project,
transmtting a copy of a 1985 FERC order to the effect that
QFs shoul d be selling net rather than gross output. Exhibit 7
is the project manager's July 1986 response, in which he
informs CVEC that it will be installing "metering to determ ne

sal es based on gross generation with sinmultaneous buyback," a
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determ nation "based on input fromthe NH VT Solid Waste
District and our joint belief that we have a contract that
specifies gross sales with sinultaneous buyback." According
to CVEC, the proper inference to draw fromthis exchange of
letters is that Wheel abrator's corporate predecessor

deli berately chose to ignore FERC policy. CVEC rejects what

it presumes to be NH/ VT's point, that CVEC did not adequately
press the issue of net vs. gross output in the nonths before
the plant went on line. According to CVEC, the "fundanental
flaw' in such an argunent is that the refunds at issue will be
refunded to ratepayers and "only ratepayers can waive the
rights of ratepayers.” CVEC Reply Brief at 14. According to
CVEC, the Conmm ssion nust act regardless of CVEC s position
because the Comm ssion has a duty to enforce PURPA.

CVEC al so uses its reply brief to express the
concern that because \Wheel abrator is not a public utility
subject to the Comm ssion's plenary oversight, Wheel abrat or
may divert funds that should be set aside for refunds.
Therefore, CVEC asks the Comm ssion to i npose sonme kind of
bond or security requirenent in order to guarantee that

refunds woul d be avail able if ordered by the Comm ssion.

B. WM Wheel abrator Cl arenont Conpany, L.P.

We begin with the argunents presented in
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Wheel abrator's nmotion to dismss. In its notion, \Weelabrator
takes the position that federal authority under PURPA is
"exhaustive and preenptive,” with the statute having carved
out a "discrete, but limted, role" for state PUCs. Brief in
Support of Motion to Dismss at 6. Noting that sal es of
electricity at whol esal e are generally under the jurisdiction
of the FERC pursuant to the Federal Power Act, Wheel abrator
poi nts out that PURPA | eaves with FERC the authority to
certify or to revoke a facility's QF status but has del egat ed
to the states the ratemaking jurisdiction over QFs for the
limted purpose of determ ning their avoided costs. In |ight
of this scheme, according to Wheel abrator, any attenpt either
to nodify the agreenent between a QF and a utility or to
revoke state approval of such an agreenent is "utility-type
regul ati on” that was deened pre-enpted in the Freehold case.
Wheel abrator further contends that the FERC has "steadfastly
refused to disturb existing QF contracts” absent evidence that
a party challenged the agreenent at the tinme of its execution
and continuously thereafter. Id. at 8-9. According to

Wheel abrator, in light of Freehold it is settled |aw that once

a state conmm ssion approves a whol esal e power purchase
agreenent between a utility and a QF that is consistent with

the comm ssion's avoi ded cost rules, the state conmm ssion's
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del egated authority is at an end and any further action to
review or to nodify the agreenent is preenpted.?®

On the preenption issue, \Weel abrator seeks to
di stinguish this dispute from Crossroads Cogeneration Corp. V.
Orange & Rockland Utilities, 159 F.3d 129 (3rd Cir. 1998), in
whi ch the Third Circuit concluded that a state conm ssion was
not preempted from construing its order approving a QF power
purchase agreenment. In \Weelabrator's view, a state PUC may
arguably clarify such an order of approval but may not revisit
a prior determ nation that, as here, was unanbi guously made.

As antici pated by CVEC, \Wheel abrator contends in its
di sm ssal notion that CVEC s request for a refund order is
barred by the doctrines of res judicata and coll ateral
estoppel. Vheelabrator's position is that the FERC deci si on,
as affirnmed by the D.C. Circuit, involved an adjudicatory (as
opposed to a | egislative or policynmaking) determ nation and
satisfies the requirenents for preclusion as stated in section
83(2) the Restatenment (Second) of Judgnents: (1) that CVEC had
adequate notice of the proceedings, (2) that it had an

opportunity to present evidence and | egal argunent, (3) that

6 \Wheel abrator also relies upon these authorities as
consistent with Freehold: Agrilectric Power Partners, Ltd. v.
Entergy Gulf States, Inc., 207 F.3d 301 (5th Cir. 2000) and
West Penn Power Co. v. Pennsylvania Public Utility Conm ssion,
659 A.2d 1055 (Pa. Commonweal th 1995).
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t he FERC deci sion amounted to fornul ati on of issues of |aw and
fact in terms of the application of rules with respect to
specified parties concerning a specific transaction, and (4)
that a rule of finality attached to the FERC s deci sion as

render ed.
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Wheel abrat or points out that CVEC s petition before
t he FERC requested revocati on of Wheel abrator's QF status,
resci ssion or reformati on of the power purchase agreenent and
a refund of certain paynents nade by CVEC to \Wheel abrator.
Accordi ng to Wheel abrator, the only difference here is that
CVEC i s not seeking revocation of Weel abrator's QF status.

I n Wheel abrator's view, CVEC is seeking to avoid the sane
transactional obligation here that it chall enged before FERC,
advancing the sanme |legal theory, i.e., that it should be
obligated to purchase only net output as opposed to gross

out put .

Further, according to Weel abrator, to the extent
that CVEC s claimarises under section 210 of PURPA, CVEC is
in the wong forum I n Weelabrator's view, the D.C.
Circuit's opinion plainly directed CVEC to file a claim
agai nst the Comm ssion before the FERC under section 210(f),
with recourse to a federal district court thereafter under
section 210(h).

Beyond its dism ssal notion, \Wheel abrator has al so
submtted a "position paper” outlining its position on the
seven issues set forth in the Comm ssion's Pre-Hearing
Conference order. \heel abrator "vigorously denies" that its

energy sal es under the power purchase agreenent viol ate
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section 210 of PURPA. \heel abrator Position Paper at 1. It
cites Meserve v. State, 119 N.H 149 (1979), wi thout further
el aboration, in suggesting that the Comm ssion should refrain
from taking action under RSA 365: 28.

Wheel abrat or asks the Commi ssion to consider itself
bound by its previously stated conclusion, in Order No.
21,1000, that "certification and de-certification of QFs is a
determ nation that lies wholly within the jurisdiction of the
Federal Energy Regul atory Conmm ssion.”™ 78 NH PUC at 5709.
According to Wheel abrator, this is a correct interpretation of
the Comm ssion's authority and, thus, it would be inconsistent
with established Conm ssion policy for the Conmm ssion to
exercise jurisdiction here. In Wheelabrator's view, the FERC
and D.C. Circuit have already found that no refunds are
requi red under section 210 of PURPA and the Comm ssion should
not revisit the question.

Wheel abrator also draws the Conm ssion's attention
to two other previously issued orders. In Public Service

Conmpany of New Hanpshire, 78 NH PUC 582 (1993) (Order No.

21,003), the Comm ssion directed Public Service Conpany of New
Hanmpshire to informall QFs fromwhich it was then purchasing
power on a gross output basis that "such an arrangenent is no

| onger possible under rates approved by the Comm ssion" under
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section 210 of PURPA. The Conmm ssion's follow up order was

Publ i c Service Conpany of New Hanpshire, 84 NH PUC 384 (1999)
(Order No. 23,261). That order noted that the Comm ssion had
stayed any action until the FERC ruled on the applicability of
Turners Falls to purchase power agreenents that antedated the
ruling. 1d. at 385. The Conm ssion then noted that, in |ight
of various FERC decisions post-Turners Falls (including its
rulings as to Wheel abrator), it was clear that there is no
di stinction between "rate orders"” and "contracts" with regard
to "net versus gross netering of sales by QFs to utilities.”
ld. at 385-86. According to Wheel abrator, these Conmm ssion
deci si ons make clear that the Conmm ssion had adopted the
FERC s Wheel abrator rulings as binding and | egal precedent.
Wheel abrator also takes the position in reply to the
ot her parties that when the Conm ssion issued its order in
1983 approving the Settlenment Agreenent anmong NH VT, CVEC and
the Comm ssion Staff, the approved arrangenent was consi stent
with both LEEPA and PURPA. I n support of this view,
VWheel abrator cites the observation in the FERC order that,
prior to 1983, this Comm ssion as well as several counterpart
state conm ssi ons had adopted what was then a "plausible
interpretation" of PURPA as permtting QFs to sell gross

out put. See 82 FERC at 61,418. 1In that sense, according to
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Wheel abrator, its arrangenent with CVEC is consistent with the
appl i cabl e statutes. \Wheelabrator's theory is that, since the
power purchase agreenent was consistent with PURPA and LEEPA
at the time it was signed, the Commi ssion may not now order
its nodification under the rule announced in Freehold.

C. New Hanmpshire/ Vernont Solid Waste Project

As did \Wheel abrator, NH VT contends that federal |aw
preenpts the Comm ssion fromproviding the relief requested by
CVEC. The NH/ VT brief contains an extensive disquisition on
the history of the Federal Power Act and PURPA, noting that
section 210 of the latter required the FERC to devel op
regul ati ons specifying the extent to which QFs would be, "in
whole or in part,"” exenmpted fromthe Federal Power Act, the
Public Utility Hol di ng Conpany Act and from "State | aws and
regul ati ons respecting the rates, or respecting the financial
or organi zational regulation, of electric utilities.”" 16
U S C 8 824a-3(e)(1). NH VT then points to FERC orders
promul gating its QF regul ations, particularly |anguage noting
that FERC i ntended to exenpt QFs from the provisions of the
Federal Power Act that "reflect traditional rate regulation or
regul ati on of securities of public utilities.”™ NH VT Brief at
13 (citing 45 Fed. Reg. 12,232 (Feb. 25, 1980)). NH VT

further notes that the regul ations thensel ves contain a broad
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exenption fromstate |aws or regul ations respecting "the rates
of electric utilities" and "[t]he financial and organi zati onal
regul ati ons of electric utilities.” 1d. (citing 18 CFR §
292.602(c)(1)). In the view of NH/ VT, this exenption from
state regul ati on nust be at | east coextensive with the
exenption granted QFs from regul ati on under the Federal Power
Act .

It is further the contention of NH VT that CVEC is
essentially asking the Conm ssion here to do an "end-run"
around "the FERC s determ nation that nodification or
recission [sic] of the Wheel abrator QF contract and the
ordering of refunds based upon the Weel abrator QF' s sal e of
gross output would be ‘inconsistent with Congress's directive
to encourage small power production’."” NH VT Brief at 17-18
(quoting 82 FERC at 61,419-20). And, as did \Weel abrator,

NH/ VT takes the position that when the Conmm ssion in 1999
revoked a previous order directing Public Service Conpany of
New Hampshire to convert to net purchases fromall QFs, the
Comm ssi on was recogni zing the preenptive effect of FERC
rulings on this issue.

Agreeing with Wheel abrator that providing the relief
requested by CVEC woul d nean subjecting Wheel abrator to the

kind of "utility-type"” regulation that is precluded by the
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Freehol d decision, NH VT invokes authorities to the effect
that a state PUC cannot revise a QF's rates even if it is
subsequently determ ned that the utility's avoided costs turn
out to be lower than those assuned at the tinme the power
purchase obligation becanme enforceable. According to NH VT,
what these authorities denonstrate is that once a state PUC
has established the avoi ded cost rate, its jurisdiction is
t er m nat ed.

In reply to positions articulated by CVEC, NH VT
contends that RSA 365:28 does not provide a basis for the
Comm ssion to nodify or otherwi se revisit its 1983 order.
Concedi ng that the nodification power granted by RSA 365:28 is
one of general application under New Hanpshire |aw, NH VT
neverthel ess takes the position that its requested application
here woul d constitute inproper utility-type regulation.
According to NH/ VT, there is no parallel here to cases cited
by CVEC that relate to state PUC orders inposing refunds of
I nproper surcharges or the issue of retroactive ratemaking for
the sinple reason that QFs are not subject to rate regulation
by the Comm ssi on.

NH/ VT rejects the suggestion by other parties that
t he Comm ssion may revisit or revise the power purchase

agreenment between CVEC and Wheel abrator. Relying on New York
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State Electric & Gas Corp. v. Saranac Power Partners, L.P.
117 F. Supp.2d 211, 228, 235 (N.D.N. Y. 2000), NH VT contends
t hat neither the Conm ssion nor FERC have the authority to

t ake such acti on.
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According to NH/ VT, the only issue the Conmm ssion is
free to revisit is the prudence of CVEC s decision to enter
into the power purchase agreenent with Wheel abrator. NH VT
poi nts out that, unlike Weel abrator, CVEC renmins subject to
utility-type regulation by the Conm ssion. Thus, in the view
of NH/ VT, if the Comm ssion believes that CVEC shoul d have
contested its obligation to purchase Wheel abrator’'s gross
out put, the Comm ssion may and possi bly should nodi fy previous
orders so as to sanction CVEC — as |long as the Comm ssion does
not disturb CVEC s agreenent with Weel abrat or

NH/ VT takes exception to CVEC s contention that
Order No. 16,232 should be deened void or ultra vires to the
extent that it requires CVEC to purchase gross output.
According to NH/ VT, Order No. 16,232 inposes no such
requi renment and, rather, CVEC undertook the gross output
obligation on its own as part of the underlying Settl enment
Agreenent. According to NH VT, the Conm ssion could not have
di sapproved of the arrangenent between Wheel abrator and CVEC
in making its 1983 decision. In the view of NH VT, the only
adverse action the Comm ssion could have taken woul d have been
to deny the passthrough of CVEC s costs. |In support of this
position, NH VT relies on RSA 362-A:4 (LEEPA provision

authorizing utilities and QFs to agree to rates that vary from
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t hose otherw se required by law) and 18 CFR § 292. 301(b) (2)
(simlar, as to PURPA). According to NH VT, the 1983

Settl ement Agreenent entered into by CVEC and \Wheel abrator,
conditioned by its parties on the Conmm ssion's acceptance of
it, became a binding contract between CVEC and Wheel abr at or
once the condition precedent (Comm ssion approval) was
satisfied and, therefore, the Comm ssion is not free to nodify
or to void it now. Finally, NH VT contends that if CVEC
believed Order No. 16,232 to be ultra vires or otherw se void,
the avail able recourse was to seek rehearing and thereafter
direct appeal to the New Hanpshire Suprenme Court. Absent such
action, according to NH/ VT, the 1983 order becane final and

bi ndi ng on CVEC.

D. Thomas E. Donovan and Judith Mriarity

The Pro Se Intervenors’ contend that the Comr ssion
has the authority to anend the power purchase agreenent
bet wen CVEC and \Wheel abrator. According to the Pro Se
| ntervenors, the agreenent should be voi ded because
Wheel abrat or has sought "to extort nmonies directly from CVEC

and indirectly fromthe public.” Pro Se Intervenors' Brief at

7 Of the three Pro Se Intervenors who were jointly
granted intervention status at the begi nning of the
proceedi ngs, only the nanmes of M. Donovan and Ms. Moriarity
appear on the briefs actually submtted.
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1. They further contend that the Comm ssion should decertify
VWheel abrator as a QF. According to the Pro Se Intervenors,
t he Comm ssion should not only order the refunds requested by
CVEC and pass them on to ratepayers, but should also inpose a
substanti al fine against Weel abrator. Generally, the Pro Se
| ntervenors conpl ai n, neither Wheel abrator nor CVEC can
adequately protect the public's interest in this proceeding
and both parties have "tak[en] advantage of the little guy."
ld. at 2.

E. Wor ki ng _on \Wast e

WOW asks the Conmi ssion to decertify Wheel abrator as
a QF on the ground that, while PURPA is designed to encourage
non-traditional sources of electricity that conserve energy
and pronote efficiency, Weelabrator is a "dirty source of
expensi ve power" that wastes resources in the incineration
process while still resulting in CVEC chargi ng anong the
hi ghest rates in the nation to its custoners. WOWBrief at 1.

WOW further draws the Conmm ssion's attention to what
it characterizes as "irregularities" in the 1983 Settl enent
Agreenent (anmong CVEC, NH/ VT and the Comm ssion Staff) and the
subsequently signed power purchase agreenent between CVEC and
Wheel abrator. According to WOW counsel for NH VT signed the

agreenent even though NH VT itself was not officially created
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until nearly five nonths later. Further, according to WWOW
t he subsequent assignnment of rights by NH VT to Weel abrator's
corporate predecessor in connection with the power purchase
agreenment is "unclear and warrants clarification.” |Id. at 2.
According to WOW agreenents signed in 1985 resulted in
Wheel abrator shifting its obligations to the nmunicipalities
using the facility for waste disposal. WOWrequests an
investigation. In the view of WOW the parties to the power
purchase agreenent have failed to consider issues such as
public benefits, just and reasonable rates and environnent al
i npacts. Therefore, according to WOW the Conm ssion has
authority under LEEPA to investigate and order appropriate

relief.

F. O fice of Consuner Advocate

OCA takes the position that Wheel abrator's sal e of
its gross energy output to CVEC violates section 210 of PURPA.
OCA concedes that, pursuant to FERC rule, OQF rates based on
estimat ed avoi ded costs do not violate PURPA sinply because
actual avoided costs differ fromthe previous estimate at the
time the actual energy is delivered. But, according to OCA,
this does not |leave a QF free to sell energy at a price above
avoi ded costs for the life of the agreenment, as opposed to at

any given nonment during the life of the contract.



DE 00-110

- 40-

OCA further directs the Comm ssion's attention to 18
CFR 8 292.301(b), which notes that nothing in the FERC rul es
governing QF rates is intended to limt "the authority of any
electric utility or qualifying facility to agree to a rate for
any purchase, or ternms or conditions relating to any purchase,
which differ fromthe rate or terms or conditions which would
ot herwi se be required by this subpart.”™ OCA points out that
the rates charged by Wheel abrator to CVEC, although based on
avoi ded costs, were actually negotiated and thus approved by
t he Comm ssion under this provision. According to OCA, having
opted to enploy the FERC definition of avoided costs in
approving the rates to be charged by Wheel abrator, it would be
a violation of both PURPA and LEEPA to deviate fromthat
st andar d.

OCA further points to the requirenment in RSA 378:7
that rates approved by the Commi ssion be just and reasonabl e.
According to OCA, sales of QF power at the utility's avoided
cost are just and reasonabl e because, over the long term they
| eave the utility's custonmers in the sane position they would
be if the utility had been purchasi ng energy under traditional
rat emaki ng principles. OCA s position is that, at the tine
t he Comm ssion acted in 1983, the only tool available to the

Conmmi ssi on for determ ni ng whet her Wheel abrator's rates were
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just and reasonable was the projection of CVEC s |ong-term
avoi ded costs. Therefore, OCA reasons, when subsequent events
prove that the projection was wong, the rate is no |onger
just and reasonabl e and the Comm ssion nust naeke adj ustnents
in order to conply with section 210(b) of PURPA, which also
mandat es just and reasonable rates.?

OCA urges the Conmm ssion to act pursuant to RSA
365:28 to anend its previous orders concerning Weel abrat or
and CVEC. According to OCA, although the D.C. Circuit
referred to CVEC' s ability to seek redress in federal district
court for Comm ssion violations of section 210, the Comm ssion
itself has a duty to conply with the |aw.

OCA' s next point is that the power purchase
agreenment as it was ultimately executed between Wheel abr at or
and CVEC was not consistent with the approval that had
previously been granted by the Conm ssion in Order No. 16, 232.
According to OCA, the agreenment as executed is therefore
either invalid or only valid to the extent it conplies with

t he Comm ssion's order.

8 In reply, Wheel abrator characterizes this argunent as
"directly contrary to FERC s rul es and precedent."”
VWheel abrator Reply Brief at 3, citing 18 CFR § 292. 304(b) (5)
(noting that a QF should not be "deprived of the benefits of
its commtnment as a result of changed circunstances") (other
citation omtted). NH VT makes a simlar point.
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According to OCA, it is appropriate for the
Conmi ssion to revoke Wheel abrator's QF status based on
VWheel abrator's failure to informthe FERC that the Comm ssion
had approved only a 3.6 negawatt facility in Order No.
16,232.° OCA's view is that the Comm ssion did not object to
t he power purchase contract itself because it nay not have
known, and had no basis for being aware, that Wheel abrator was
actually planning to sell nmore than 3.6 negawatts of power to
CVEC. On the question of refunds, OCA takes the position that
such relief is justified given Wheel abrator's sale of power in
excess of the 3.6 negawatts authorized in Order No. 16, 232.
OCA notes that the power purchase agreenent does not
itself specify the plant's capacity or the amount of power to

be sold to CVEC. It sinply avers that CVEC will purchase "al
of the kilowatt-hours produced for sale fromthe Seller's
facility.” Appendix Bto CVEC Brief at 4. "Facility,” in
turn, is defined as "all of the Seller's plant and equi pment

used to incinerate solid waste and wood chips, bark and fines

® In rebuttal to this argunment, Wheel abrator cites (and
agrees with) the contention in CVEC s brief that the
Conmi ssion's reference to 3.6 nmegawatts in its 1983 order was
not a material provision of the Conm ssion's determ nation.
According to Wheel abrator, the parties and the Conm ssion have
been on notice since 1986 that Wheel abrator woul d be
generating 4.5 nmegawatts of power, based on a representation
in a Site Survey Form submtted to the Comm ssion that
specified a rated capacity of 4.485 negawatts.
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to produce energy and capacity to the Buyer." 1d. at 2.
According to OCA, in order to interpret this agreenent in a
manner that is consistent with Order No. 16,232, the
Conmmi ssi on shoul d assune that "facility" refers to a 3.6

megawat t pl ant.
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V. COWMM SSI ON ANALYSI S

A. Jurisdiction

CVEC, \Wheel abrator, NH/ VT and OCA appear to be in
agreenment that Freehold is the |eading and properly decided
authority as to the limts of state PUC ratemaki ng authority
under section 210 of PURPA. The Freehold court characterized
"utility-type regulation,” including the revision of price
terms in a QF contract due to changes in econom c conditions,
as "exactly the type of regulation fromwhich [a QF] is inmmune
under section 210(e)." Freehold, 44 F. 3d at 1192.

However, deciding this case on its nerits does not
require us to engage in utility-type ratemaking. The CVEC
petition does not raise issues typical of cases where the
Comm ssion's task is to determ ne whether a requested retai
charge is just and reasonable. W are not asked to require
Wheel abrator to open its books and records, or to defend the
rate contained in the power purchase agreenent with reference
to CVEC s past or present avoided costs or, indeed, any other
benchmark. There is no inquiry here into whether \Weel abrator
is earning an appropriate rate of return on its investnents,

t he prudence of such investnents, or whether such investnents
are used and useful — all traditional exercises in the field

of utility regulation. Wheelabrator's organization,
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ownership, capitalization or finances are not under review.

Nor does the petition seek "reconsideration" of the
power purchase agreenent in the sense the Freehold court used
the word. The kind of "reconsideration"” that is inpermssible
under Freehold would involve subjecting a QF to reeval uation
of its previously approved power purchase agreenent in |ight
of changed circunmstances. The issue in this docket relates to
the original circunstances — i.e., whether Wheel abrator was
ever authorized to sell CVEC anything nore than 3.6 negawatts
and, if not, whether the law allows us to act now to correct a
wrong that dates fromthe very genesis of the power purchase
agreenent. To resolve this issue, the Conm ssion need not
engage in traditional utility-type regulation.

To the contrary, the Commi ssion's role here is to
interpret and clarify the nmeaning of its 1983 Order approving
t he power purchase arrangenent between CVEC and Wheel abrat or.
See, e.g., Panda-Kathleen L.P. v. Cark, 701 So.2d 322, 327
(Fla. 1997) (concluding that state comm ssion ruling was not
utility-type regul ati on prohibited under Freehold where
comm ssi on was construing "conflicting provisions that were
included in the contract fromthe its inception, not a
modi fication in the terns of the contract so as to adj ust

rates paid by consuners).
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Addi ti onal useful insights are provided by
Cr ossroads Cogeneration Corp. v. Orange & Rockland Utilities,

Inc., 159 F.3d 129 (3rd Cir. 1998). The underlying dispute

i nvol ved whether the utility could be conpelled, under the
power purchase agreenment approved by the New York Public
Service Comm ssion (PSC), to purchase at the contract rate
energy generated by capacity that had been added by the QF
subsequent to the PSC s approval of the agreenent. The PSC
answered the question in the negative, and "carefully drew a
distinction . . . between interpreting the agreenment between
the parties and interpreting its approval of that agreenent,
hol ding that it possessed the jurisdiction to do the latter.™
ld. at 138. The Third Circuit, review ng the PSC deci si on,
called this jurisdictional determ nation a "close question” in
| ight of Freehold, id. at 135, and concluded sinply that
because the PSC explicitly said it had not interpreted the
contract, the PSC decision had no preclusive effect in a
breach-of -contract case, id. at 139.

These authorities |ead us to the conclusion that we
have the jurisdiction, based on our inplenmentation authority
under section 210 of PURPA, to explain what our 1983 deci sion
was i ntended to acconplish. To do that, we are not required

to interpret, and thus to revisit, any questions as to the
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power purchase agreenent itself. |Instead, our task is to
interpret our 1983 Order and provisions of the underlying
Stipul ati on and Agreenent. In so doing, we are not construing
t he agreenent between CVEC and \Wheel abrator — a docunent t hat
had not been signed at the tinme of our 1983 decision and was
never submtted to us for approval.

The Settl ement Agreenent we approved in 1983 refers

sinply to "all energy and capacity of the Project."” As
several parties have pointed out in various contexts, only
Order No. 16,232 contains a reference to the actual anmount of
energy to be produced by the plant — a nunber that is bel ow
both the gross and the net capacity of the plant as it has
actually operated. W have the authority to resolve this
signi ficant anbiguity.

Havi ng determ ned that we are not preenpted from
deciding the central issue of the case, we next confront the
question of whether we have the authority to order the relief
requested by CVEC. None of the parties have pointed to any

federal authorities suggesting that, assum ng cl earance of the

Freehol d hurdle, a state conm ssion | acks the power to correct

m sapplications of its approval of a power purchase
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arrangement between a QF and a utility.'® W find the
requi site authority in LEEPA, which both authorizes the
Conmmi ssion to establish the rates for such purposes, RSA 362-
A: 4, and to resolve "[a]ny dispute arising under the
provi si ons" of LEEPA, RSA 362-A:5.11

B. Effect of Order No. 16,232

Havi ng determ ned that we have the authority to act
on CVEC s request, we turn now to the substance of the
petition. Central to this task, in our view, is an accurate
and preci se understandi ng of our 1983 deci sion approving the
Stipul ati on and Agreenent, its surrounding circunstances and
the chain of events that foll owed the determ nation.

Qur analysis starts with an interpretation of Order
No. 16,232. The interpretation of Conmm ssion orders should be
based on the plain nmeaning of the words contained in them

See Appeal of University System of New Hanpshire, 129 N H

632, 637 (1987) (applying plain meaning rule in context of

10 The separate question of whether res judicata or
col | ateral estoppel bar such relief, in light of the FERC s
1998 order, is discussed infra.

11 One issue over which we agree we do not have authority
is the possible decertification of Weelabrator as a Q. The
certification and decertification of QFs is a matter plainly
consigned to the FERC under the PURPA rubric. See |Independent
Energy Producers Association v. California Pub. Utils. Conm n,
36 F.3d 848, 855 (9th Cir. 1994).
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adm ni strative agency decision); see also Garita Hotel Limted
Partnership v. Ponce Federal Bank, 958 F.2d 15, 18 (1st Cir.

1992) (to sanme effect regarding trial court orders construed
on appeal). As several parties have been at pains to point
out, Order No. 16,232 describes what was then the “proposed”’
Wheel abrator facility as one of “3.6 MW capable of burning 10
tons per hour of solid waste at full |oad or the equival ent of
60 - 67,000 tons per year.” New Hanpshire/Vernont Solid Waste
Project, 68 NH PUC at 96. Neither Wheel abrator nor CVEC took
issue with the Conm ssion's description of the facility output
as 3.6 negawatts. There is nothing in the record | eading up
to the issuance of Order No. 16,232 indicating that the
parties disagreed with the description of the \Weel abrator
pl ant as one that would be capable of generating 3.6
megawatts.

An anal ysis of the text of Order No. 16,232 supports
t he conclusion that the capacity of the facility was not anong
the issues in dispute. 1In the sentence i medi ately preceding
this description of the facility, we noted that “[t] here
exi sted at the beginning of these proceedi ngs a dispute
between a smal| power producer and the utility as to the rate
and other terns involving the sale of energy froma proposed

waste energy site.” 1d. The sentence inmmediately follow ng
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the facility description notes that the referenced dispute as
to the rate and other terns had been resolved via settl enment
agreenent that was then pending before the Comm ssion for
approval. These three declaratory statenents at the begi nning
of the 1983 order make clear that, although certain key
matters had been in dispute, the proposed facility’ s power
out put and waste-burning capacity were not anong them Thus,
the plain and undi sputed neaning of Order No. 16,232 is that
t he Comm ssion approved a facility of a certain defined
capacity — 3.6 negawatts.

CVEC has an alternative view. According to the
utility, the reference in Order No. 16,232 to "a facility of
3.6 nmegawatts" is a statenent that "appears to be a recitation
for informational purposes rather than a material provision of
the order."” CVEC Brief at 17. W disagree. Although the
i ssue was not a contested one, the question of the plant's
capacity was central to the determ nation.

The original petition of NH VT described the plant
as having a 2,600 kilowatt turbine generator. At a hearing
hel d before the Conm ssion on February 2, 1983, in response to
a direct question fromthe Chairman of the Conm ssion as to
how many kil owatt-hours were proposed to be produced annually,

representatives of CVEC and NH VT both referenced numnbers
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consistent with the original petition. See Transcript of
February 2, 1983 hearing in Docket No. DE 82-343 at 27. Thus,
it cannot be argued that the Comm ssion had before it at any
time a facility greater than 3.6 negawatts — or that the issue
was of no nore than "informational” interest to the

Comm ssion. |If there had been any question as to that, the
appropriate recourse would have been a rehearing notion fil ed
within the requisite 30-day period.

Whil e the FERC and the federal courts charged with
revi ew ng FERC deci si ons have grappl ed, through a period of
many years, wi th confusion and anmbi guity over whet her PURPA
requires sale of nothing nore than net output as a condition
of enjoying the federally conferred benefits of QF status,
this Conmm ssion's exercise of its PURPA and LEEPA jurisdiction
has been notably consistent in maintaining the focus on
defining with precision the capacity to be sold to the
utility. MWhen, in 1981, we first issued a generic and
conpr ehensi ve order describing how we would treat requests for
rate orders under these statutes, we gave QFs the "option" of
being "treated on either a sinultaneous purchase and sale
basis or a net purchase and sale basis for billing purposes.™

Smal | Power Producers and Cogenerators, 66 NH PUC 83, 86

(1991); see also Public Service Conpany of New Hanpshire, 84
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NH PUC 384 (1999) (noting that, as to QFs that exercised such

option prior to Turners Falls so as to sell gross output,
uni l ateral inposition of net billing would be inappropriate).
Clearly, and apart fromthe question of whether the sale of
gross output is consistent with PURPA, the Conm ssion put QFs
on notice that they nmust nake an election as to how they
intend to be billed and, thus, to establish with precision as
a matter of state and federal |aw how nmuch energy they woul d
be providing to the local utility at the established avoi ded
cost rate. The determnation in Order No. 16,232 nust be read
in this context, and the fact that the anmount of output - 3.6
megawatts — was not a matter of controversy does not nean that
Wheel abrat or and CVEC were not bound by it.

A key PURPA and LEEPA deci sion by the Conm ssion
subsequent to Order No. 16,232 is consistent with this view.
I n Docket No. DR 89-148, we opened a proceeding at the request
of the state's largest electric utility, Public Service
Conmpany of New Hanpshire (PSNH), to determ ne whether the OQFs
in PSNH s service territory could take advantage of the rates
approved in the applicable rate order with regard to energy
and capacity in excess of that specified in the filing that

led to the issuance of such rate order. See Public Service

Conmpany of New Hanpshire, 76 NH PUC 489, 491 (1991). OQur
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anal ysis of that question was grounded in RSA 362-A:4-a, the

LEEPA provision that explicitly authorizes QFs to increase
their capacity and/or energy output, but prohibits such
purchases from bei ng made "under the rates established by
exi sting orders of the conm ssion."

Citing previous orders dating from 1986, 1987 and
1989, we noted that "the conm ssion's expectation that its
rate orders applied to an explicit amunt of capacity that
achi eved commrerci al operation at a specific point was clearly
and frequently expressed.” Id. at 494 (citations omtted).
We stressed that such a view grew out of concerns that QFs

woul d otherwi se seek to avoid the terns of the rate orders in
| ater years in certain circunstances, id. at 494, and because

the Comm ssion has a statutory responsibility "to assure the
saf ety and adequacy of the electric systeni that interest
justified pinpointing "the size and |ocation of generating

facilities connecting to the system"™ 1d. at 492, 493.

Therefore, capacity that does not match the anount
specified in the developer's petition, either
because the devel oper nodified the project size
during construction or added to the capacity after
commerci al operation, falls outside of the anount
t hat can be deened to be approved under the
facility's rate order. Such increnmental capacity,
li ke any other offer of additional capacity and
associ ated energy, is subject to separate
arrangenments between the devel oper and the



DE 00- 110 -55-
purchasing utility.
ld. at 496.

The figure enshrined in Order No. 16,232 becones all
the nore inportant because, inasnuch as CVEC is a snal
utility serving only 10,000 custoners, a power purchase
obl i gati on approachi ng 4 negawatts represents a significant
percent age of the conpany's energy |load even though a simlar
contract would be less significant to larger electric
utilities. Indeed, LEEPA authorized the Conm ssion to reject
CVEC s power purchase arrangenent wi th Wheel abrator if the
Comm ssion determ ned that the relationship "fail[ed] to
protect both parties against excessive liability or undue
risk.” RSA 362-a:2-a, I(a). Clearly, restricting purchased
capacity was a way of limting CVEC s risk by not making the
conpany nore reliant than necessary on this one, waste-to-
energy source.

I n other words, the Comm ssion has never suggested
to Wheel abrator, to CVEC, or to any other party that this or
any other QF is entitled to use the seller-favorable terns of
a rate order for energy sales that exceed the anount specified
in the rate order. To the contrary, the Conmm ssion has
consistently sent the nmessage that rate orders apply only to

the specified capacity stated therein. Thus, as the OCA has
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argued, when Wheel abrator sold one electron nore than the 3.6
megawatts specified in Order No. 16,232, it was acting beyond
the authority of that order — not for the reason stated in
Turners Falls, but because this Conm ssion never authorized
the sale to CVEC of anything nore than 3.6 negawatts.

In its reply brief, Weelabrator points to | anguage
in the underlying settlenment that obligates CVEC “to purchase

for twenty (20) years all energy and capacity of the

[ Wheel abrator] Project at a price of 9 cents per kilowatt hour
begi nni ng on January 1, 1986 or the Commercial Production Date
of the Project, whichever is later.” Settlenment Agreenment in
Docket DR 82-343 at Paragraph 2.0 (enphasis added).
Presumabl y, \Wheel abrator makes this point in support of the
view that the Conm ssion should be deenmed to have approved not
sinply the sale of 3.6 megawatts but whatever capacity the
plant ultimtely proved capabl e of generating.

The quoted | anguage fromthe Settlenment Agreenent
does not have the consequence attributed to it by
VWheel abrator. Unlike Order No. 16,232, the Settl enment
Agreenent contains no description of the capacity of the

generation plant.* 1In other words, we confront here a

2. The other matters taken up in the Settlement Agreenent
concerned the rate to be paid by CVEC shoul d Wheel abr at or
produce any power before the Comrercial Production Date, an
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situation in which our Order resolves an anbiguity contai ned
in the Settlenment Agreenent adopted therein. Had this been

t he opposite situation —i.e., if the Order were silent as to
capacity and the Settlenment Agreenment could be read so as to
fill in the necessary details — then the Comm ssion's approva
of the Settl enent Agreement could possibly be deenmed to bind
the parties in the manner suggested by Wheel abrator. But when
an Order clarifies what a Settlenent Agreenent |eaves to
specul ati on, or adds specific | anguage or terns to what had
been general | anguage or m ssing terns, the |anguage of the
Order obviously governs. Again, if \Weelabrator believed that
the Comm ssion's Order approving the Settl ement Agreenent

vari ed that docunment's terns by providing for only 3.6
megawatts of output, a notion for rehearing submtted within
the requisite 30 day period would have been the appropriate
recourse.

Wheel abrator further contends that the Conmm ssion

inflation adjustnment factor to be applied to the 9 cent rate
each year, the necessity of the Comm ssion determ ning that
CVEC s costs incurred in connection with its Wheel abrat or
purchases are reasonable and therefore recoverable in retail
rates, the necessity of asking the FERC to adjust CVEC s
whol esale rate to reflect energy purchased from Wheel abrat or
Wheel abrator’ s agreenment to make every attenpt to produce
power on a schedul e advantageous to CVEC, and the parties’
obligation to negotiate in good faith on a new contract “at
the expiration of this contract.” Settlenent Agreenent at
par agraph 2.7.
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had been on notice since 1986 that the facility would be
generating 4.5 negawatts instead of the 3.6 negawatts
referenced in the Conm ssion Order. The basis of this
contention is the filing in 1986 by Wheel abrator of a "site
survey" formthat, according to Wheel abrator, referenced a
"rated capacity" for the plant of 4.485 megawatts.

There is no basis for \Wheel abrator's apparent
assunmption that the Comm ssion acceptance of its site survey
for filing constituted a rescission of the 3.6 negawatt
capacity referenced in Order No. 16,232 and approval of the
purchase of 4.5 megawatts' gross output. A site survey form
is required to be filed by all facilities generating
electricity, to allow the Conmm ssion to discharge its
responsi bility under RSA 374 to assure the safety and adequacy
of the state's electric system The receipt of information on
the size and location of facilities connecting to that system
is sinply a neans to that end. While a site survey is a
prerequisite to a rate petition under N.H Adm n. Code Puc
301.01(a), the filing of a site survey w thout an acconpanyi ng
rate petition sinply cannot support a claimthat it provided
notice to the Commi ssion of Wheel abrator's intent to apply the
rates approved in the Settlenent to that increased capacity,

or somehow bound CVEC to purchasing nore output. If
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VWheel abrator's intent was to put the Comm ssion on notice of
its belief that it was authorized to sell 4.5 negawatts, it
shoul d have submtted its 1986 site survey with a request for
clarification that CVEC was obligated to purchase 4.5
megawatts.

There is another sense in which it is inportant to
under st and what Order No. 16,232 is not. Although, as several
parties have pointed out, the section 210 rules we are
required to inplenent in New Hampshire permt utilities and
QFs to enter into power purchase contracts that deviate from
t he avoided cost principles in the statute, this is not what
occurred here. As we would |ater make clear in Order No.
23,261, there are two kinds of Comm ssion determ nations
approving QF purchase power arrangenments — contracts and "rate
orders."” Public Service Conpany of New Hampshire, 84 NH PUC
at 385. Order No. 16,232 was the latter.

The distinction is significant. What we were doing
in 1983 was not giving our inprimatur to a contract
aut hori zi ng Wheel abrator to recover from CVEC sonet hi ng ot her
t han CVEC s avoi ded costs. Rather, we were issuing a rate
order that was plainly intended to bring Weel abrator and CVEC
into conpliance with the principle, so central to PURPA, that

avoi ded cost fornms the basis of what electric utilities like



DE 00-110

-60-
CVEC shoul d pay cogenerators for power. CVEC and

Wheel abrator, in turn, were obligated to enter into an
agreenent that was consistent with our rate order.'® Thus we
are unable to agree with those parties who find support for
their positions in 18 CFR 8§ 292.301(b), which places beyond
PURPA regul ati on contracts voluntarily entered into between
QFs and utilities.

Consistent with this analysis, and pursuant to the
authority granted by Order No. 16,232, CVEC and \Wheel abr at or
ultimitely entered into a Power Purchase Agreenment on Decenber
12, 1984. In a reprise of the |l anguage contained in the
Settlement Agreenent, the two parties agreed that CVEC woul d

purchase “all of the kilowatt-hours produced for sale fromthe
Seller’s Facility.” Power Purchase Agreenment at 4. Not hing
in the Purchase Power Agreenent speaks either directly or
indirectly to the question of whether “all of the kilowatt-
hours produced for sale” would exceed those that can
realistically be produced by a 3.6 negawatt facility.

Further, at no tinme was the Power Purchase Agreenent

reviewed by the Conm ssion. Neither CVEC nor Wheel abrator nor

B W also note that the settl ement agreenment approved in
Order No. 16,232 was itself not a contract. See Public
Servi ce Conpany of New Hanpshire, 84 NH PUC 605, 609 (1999)

(di scussing | egal significance of settlenent agreenents
i nvol vi ng Conm ssion Staff).



DE 00-110

-61-

any other party requested that we enbark upon a formal process
to consider the docunent — an omi ssion that we can only
attribute to each party’s view that the agreenment into which
it had entered was fully consistent with the approval already
granted by the Commi ssi on.

Order No. 16,232 limts CVEC to buying and
VWheel abrator to selling whatever the output is of "a facility
of 3.6 negawatts.” Accordingly, apart from Wheel abrator's
decision to sell CVEC its gross output at Order No. 16, 232
rates, there is a question of whether both CVEC and
Wheel abrat or exceeded the authority granted by Order No.

16, 232 when Wheel abrat or sold and CVEC purchased energy that
may have exceeded the 3.6 negawatts descri bed as pl ant
capacity in the Order.

Under LEEPA, "[a]ny qualifying small power
production facility already subject to rates established by
order of the comm ssion may increase its capacity and energy
or energy." RSA 362-A:4-a. However, "[s]uch capacity
addi ti on and associ ated energy additions or energy additions
shal | not be purchased under the rates established by existing

orders of the commssion.” 1d. |In other words, although

i ncreasi ng Wheel abrator's capacity beyond the authorized 3.6

megawatts was not inconsistent with LEEPA, the sale of
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addi ti onal power beyond the output of the actually approved
3.6 negawatt facility at other than the short term energy
rates as established by the Comm ssion fromtine to tinme
requi red additional Conmm ssion action. The parties could not
sinply apply the rates established by Order No. 16,232 to any
addi ti onal power purchases.

C. Res Judi cata and Col |l ateral Estoppel

We next take up the question of whether the FERC s
1998 order, as affirnmed by the D.C. Circuit, operates as a bar
to relief here based on the doctrines of res judicata or
coll ateral estoppel. W conclude that it does not.

In order for res judicata, or claimpreclusion, to
apply to a finding or ruling, "there nust be a final judgnent
by a court of conpetent jurisdiction that is conclusive upon
the parties in a subsequent litigation involving the same
cause of action."” Canty v. Hopkins, 146 NH 151, 155 (2001)
(citing Petition of Donovan d/b/a Donovan Group Home, 137 NH
78, 81 (1993). "The term'cause of action' is defined as the
right to recover, regardless of the theory of recovery."

Bl evens v. Town of Bow, 146 NH 67, 73 (2001). "Thus a cruci al
gquestion in determ ning whether to apply res judicata ... is
al ways whet her the action brought in the second suit

constitutes a different cause of action than that alleged in
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the first suit.” West Gate Village Association v. Dubois, 145
N. H 293, 296, 761 A.2d 1066, 1070 (2000). \When an
adm ni strative proceeding resolves "private rights," the
agency's determ nation may be deenmed to have res judicata
effect.* Appeal of White Muntains Education Assn., 125 N H
771, 775 (1984).

Col | ateral estoppel, or issue preclusion, "precludes
the relitigation by a party in a later action of any matter
actually litigated in a prior action in which he or someone in
privity with himwas a party.” Warren v. Town of East
Ki ngston, 145 N. H 249, 252, 761 A 2d 465, 467 (2000).

For it to apply in a particul ar proceeding, the

i ssue subject to estoppel nust be identical in each
action, the first action nust have resolved the
issue finally on the nmerits, and the party to be

est opped nust have appeared in the first action, or
have been in privity with someone who did so.
Further, the party to be estopped nust have had a
full and fair opportunity to litigate the issue, and
the finding nust have been essential to the first

j udgnent .

ld. As with res judicata, "under appropriate circunstances,”

col |l ateral estoppel may apply to an adm nistrative

“ Wth regard to this requirement of adjudication, there
is potential relevance to CVEC s contention that FERC s
deci sion not to order any relief against \Weel abrator was an
exercise in policynmaking. Because we concl ude on ot her
grounds that neither issue preclusion nor claimpreclusion
apply, we need not address CVEC s contention about
pol i cymaki ng.
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determnation. FarmFamly Mut. Ins. Co. v. Peck, 143 N H.
603, 605, 731 A .2d 996, 998 (1999). Wth regard to both issue
precl usion and cl aim preclusion, "[s]uch repose is justified
on the sound and obvious principle of judicial policy that a
losing litigant deserves no rematch after a defeat fairly
suffered, in adversarial proceedings, on an issue identical in
substance to the one he subsequently seeks to raise.” Astoria
Federal Savings & Loan Assn. v. Solom no, 501 U S. 104, 107
(1991).

Nei t her res judicata nor collateral estoppel are
applicable here. As explained elsewhere in this Oder, our
decision is based on the definition of the terns of the power
purchase agreenent regarding a key elenent of the Rate Order -
the facility's authorized output — an issue flaw that does not
formthe basis of any prior decision concerning the
Wheel abrat or- CVEC rel ationship. In other words, our prior
determ nation has involved neither the sane "cause of action”
as that termis defined for res judicata purposes nor a
"matter actually litigated in a prior action" as that phrase
is defined for purposes of collateral estoppel.

D. The Requested Reli ef

CVEC asks us to resolve this case by ordering

Wheel abrator to refund to the utility and its ratepayers the
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nmoney it collected from CVEC which represents the difference
between the rates paid for the net output Wheel abrator was
entitled to supply to CVEC and the rates payable for the gross
out put Wheel abrator should have supplied. W are unable to
grant CVEC s request in this regard inasnuch as it is contrary
to the prior determ nations of the Comm ssion in Docket No. DE
80-246 that under LEEPA a QF nay elect to be treated on either
a sinultaneous purchase and sale basis or a net purchase and
sal e basis and in Docket No. DR 93-200 that QFs that nmade the
el ection prior to the Turners Falls decision were

grandfathered as to their elections. See 66 NHPUC 83, 86

(1981). However, the so-called "creep" principle established
in Docket No. DR 89-148 which limts a QF to its approved
capacity under a rate order does apply.

For the reasons al ready discussed, the rel evant
question is not whether \Wheel abrator violated LEEPA and PURPA
by selling its gross output, but whether, and if so to what
extent, either or both of CVEC and \Wheel abrator have exceeded
the authority granted under Order No. 16,232, by engaging in
transactions purportedly under the rate order that exceeded
the 3.6 negawatts approved in the order. The factual record
is notably undevel oped with regard to the two conpanies

conduct in the wake of Order No. 16,232, and it is precisely
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this conduct that we believe will be outcone-determ native.

We firmy agree with CVEC that its ratepayers have been
overcharged to the extent that CVEC has paid for \Wheel abrat or
power in excess of 3.6 negawatts at the favorable avoi ded cost
rate approved in Order No. 16,232. The unresol ved issues
concern the cal culation of the overcharge and who shoul d nake
t he ratepayers whol e: CVEC, \Wheel abrator or both.

Accordingly, it will be necessary to hold an
addi ti onal hearing to develop an appropriate factual record.
To that end, we will require the parties to convene for an
addi ti onal pre-hearing conference, for the purpose of
di scussi ng what additional proceedings (including, if
necessary, discovery) will expeditiously lead to the conduct
of a hearing at which all parties can be fully heard on the
matters remaining in controversy.

In so deciding, we stress two things. First, the
upcom ng hearing is not an opportunity to re-litigate matters
decided in this order, with regard to the neaning of Order No.
16, 232 or our authority to nake such a determ nation. Second,
the parties should be fully aware that we approach the
guestion of how to nake CVEC ratepayers whole with no
preconcei ved hypothesis as to how to allocate that

responsi bility. Approaching such an issue with inpartiality
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is consistent with our statutory and constitutional
responsibilities and we have no difficulty in adopting such a
stance here.

A remaining issue as to CVEC s requested relief is
the contention, stated in CVEC s reply brief, that
Wheel abrat or should be required to post a bond or make sone
ot her kind of security arrangenent to cover the amount of the
refunds CVEC seeks. CVEC indicated that it expected to file a
nmotion to this effect. W will hold this issue in abeyance

pendi ng the recei pt of such a notion.

E. O her | ssues

Several other issues, raised by various intervenors,
remain. Wthout actually requesting a Conm ssi on
i nvestigation, NH VT has suggested that the appropriate nethod
for redressing the problem presented in this docket would be
for the Conm ssion to consider the prudence of CVEC having
entered into its contract with Wheel abrator. To the extent
t hat we have already approved this contractual relationship in
Order No. 16,232, a prudence investigation would be outside
our authority under PURPA. To the extent that CVEC and
Wheel abrat or have, by contract or otherw se, acted beyond the
authority conferred in the rate order, we agree that CVEC s

prudence may be an issue to be addressed at the upcom ng
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heari ng.

The Pro Se Intervenors ask us to void the power
purchase agreenent and inpose a fine on Weel abrator.
Li kewi se, WOWrequests a full Conm ssion investigation of
Wheel abrator, citing certain alleged irregularities in
VWheel abrator's relationship with NH/ VT. W view such actions
as the kind of utility-type regulation that is foreclosed to
us under Freehold; we lack the kind of plenary authority over
Wheel abrat or that such actions would require. We therefore do
not address these additional issues.

Based upon the foregoing, it is hereby

ORDERED, that notion to dismss filed by
WM Wheel abrat or Clarenmont Conpany L.P. is DENIED; and it is

FURTHER ORDERED that, to the extent CVEC is
presently purchasing any power from WM Wheel abrator Cl arenont
Conpany L.P. in excess of 3.6 negawatts at rates above the
CVEC short-term energy rates approved by the Comm ssion, it
di sconti nue doing so imediately; and it is

FURTHER ORDERED t hat the Petition of Connecti cut
Val |l ey Electric Conpany for refunds from WM Wheel abr at or
Cl arenmont Conpany L.P. is GRANTED I N PART AND DENI ED I N PART,

consi stent with the discussion herein; and it is
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FURTHER ORDERED, that the parties shall appear for
status conference on May 16, 2002 at 10:00 a.m for the
pur pose of establishing a schedule for the conduct of a full
evidentiary hearing to develop the record necessary for
establishing the relief due CVEC ratepayers in |ight of the
determ nati ons made herein.
By order of the Public Utilities Conm ssion of New

Hanmpshire this twenty-ninth day of March, 2002.

Thomas B. Getz Susan S. Geiger Nancy Brockway
Chai r man Conmi ssi oner Conmi ssi oner

Attested by:

Debra A. How and
Executive Director and Secretary



