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Verizon New Hanpshire (Verizon or Verizon-NH) filed its
original Petition for Approval of Proposed Carrier to Carrier
(C2C) Guidelines with the Comm ssion on October 19, 2000, and
filed a revised version of the proposed C2C Cui del i nes
(comonly referred to as netrics) on April 27, 2001. At a
duly noticed prehearing conference on June 4, 2001, AT&T
Communi cati ons of New Engl and, Inc. (AT&T) and Sprint
Communi cati ons Conpany, L.P. (Sprint) appeared. The O fice of
t he Consuner Advocate participated on behalf of residential
ratepayers. The parties and Staff agreed and recommended to
t he Conm ssion that because the resolution of this docket does
not turn on factual questions, hearings would be |l egislative
style rather than adjudicative. The parties and Staff also
agreed that the scope of the C2C metrics docket would include
consideration of (1) what netrics pertain and (2) what
performance neasurenent plan should be adopted by the
Comm ssion to neasure Verizon’s conpliance with the netrics to
ensure Verizon’s quality of whol esal e service.

The Comm ssion approved the parties’ recommendation as to
format, scope and schedule in its Order No. 23,723. The
Comm ssion granted the intervention requests of AT&T and
Sprint, and approved the parties’ recomendation that al

CLECs shoul d be contacted and encouraged to participate in the
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initial technical session, regardl ess of whether they w shed
to participate in the docket as full parties. Subsequent
changes to the procedural schedule occurred with the
Comm ssion’s approval. The docket proceeded along the two
avenues of inquiry; nmetrics and performance pl an.

On June 6, 2001, the Commi ssion notified all approved New
Hanpshire conpetitive | ocal exchange carriers, encouraging
themto participate in technical discussions. Network Plus,
Inc. (Network Plus), PaeTec Communi cations, Inc. (Paetec),
Freedom Ring Communi cations, L.L.C. d/b/a BayRing
Conmmuni cations (BayRi ng), and Conversent Communi cations of New
Hampshi re (Conversent) requested intervention and were granted
| eave for late intervention by the Comm ssion by letter dated
July 13, 2001. On August 8, 2001, Lightship TelecomL.L.C
(Li ghtship) sought late intervention. On Septenber 19, 2001,
Di eca Communi cations, Inc. d/b/a Covad Commruni cati ons Conpany
(Covad) sought late intervention. On October 2, 2001, Destek
and the New Hanpshire ISP Associ ati on (NH SPA) sought |ate
intervenor status. While the Comm ssion granted Destek and
NHI SPA i ntervenor status, Lightship s and Covad’' s requests
were not acted upon. No party objected to the interventions
and Li ghtship and Covad participated. By this Oder we

explicitly grant intervenor status to Lightship and Covad.
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Net wor k Plus and BayRing (hereinafter referred to as
Joint CLECs) participated fully in the proceeding. Conversent
participated through the filing of its letter coments on
Cct ober 31, 2001, while PaeTec and Lightship participated as
observers only.

Numer ous techni cal sessions regarding the metrics were
hel d at the Comm ssion offices, with notice to all parties,
al t hough sonme parties chose not to participate except in the
final hearing. Paetec filed witten coments on June 27,

2001, regarding performance metrics for intrastate and
interstate special access services.

In the course of the technical sessions, the participants
agreed that the netrics adopted by the New York Public Service
Comm ssi on (NYPSC) should apply in New Hampshire, that certain
additional netrics specific to New Hanpshire would apply as
wel I, and that Verizon-NH would provide sone reports regarding
speci al access that would not be considered official netrics.
The agreenent was reported to the Conm ssion at the hearing on
Novenber 27, 2001. Further negotiations occurred anong the
participants and a witten Stipulation was filed with the
Conmi ssi on on February 13, 2002. Despite the verbal agreenent
at the time of the hearing, the filed Stipulation was signed

only by Verizon, Network Plus, and Staff. AT&T filed a letter
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dated February 20, 2002, opposing one clause of the
Stipulation. On February 22, 2002, Verizon submtted a letter
obj ecting to Comm ssion consideration of AT&T' s opposition to
the clause. The OCA filed a letter on February 21, 2002,
indicating its reason for not signing the stipulation.

On July 31, 2001, Verizon-NH submtted its proposed
per f ormance nmeasurenent plan, the Performance Assurance Pl an
(NHPAP) , and presented a technical workshop to explain it on
August 3, 2001. On August 13, 2001, AT&T submtted its
proposed performance measurenent plan, the Performance
I ncentive Plan (PIP) and presented a technical workshop to
explain it on August 30, 2001. On October 8, 2001, Staff
submtted its proposed perfornmance neasurenent plan, the
Performance Assurance Plan Alternative (PAPA), and presented a
techni cal explanation on October 9, 2001. The Parties and
St af f exchanged di scovery on all three plans.

Witten comments on the plans were filed on October 31,
2001, and reply comments on Novenber 7, 2001. After a
settl enment conference proved unproductive on Novenber 13,
2001, the matter cane before the Conm ssion for hearing on
Novenmber 27, 2001. At the Conmmi ssion’s direction, on Decenber
7, 2001, the Parties and Staff submtted briefs on the issue

of the Comm ssion’s authority to order a performance
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measur enment plan other than the one proposed by Veri zon.

On March 1, 2002, the Conm ssion deliberated issues in
t his docket and Dockets DT 01-151 and DT 01-206. Verizon
submtted a letter to the Comm ssion on March 15, 2002
commenting on the Comm ssion’s deliberations in this docket
and DT 01-151. On March 18, 2002, the Conm ssion notified the
parties in this docket and DT 01-151 of Verizon’s March 15
| etter and gave parties the opportunity to respond by March
22, 2002.
1. BACKGROUND | NFORMATI ON

The Tel econmmuni cations Act of 1996 (TAct) requires an
i ncunmbent | ocal exchange carrier (ILEC) |ike Verizon-NH to
denmonstrate to the Federal Conmmunications Conm ssion (FCC)
that its | ocal markets are open to conpetition in order to
obtain perm ssion to enter the |long di stance market pursuant
to 8271 of the TAct. See, e.g., In the Matter of the
Application by Bell Atlantic New York Under Section 271 of the
Communi cati ons Act to Provide In-Region, InterLATA Service in
the State of New York, Menorandum Report and Order, CC Docket
No. 99-295, FCC 99-404, 1 3 (Decenmber 29, 1999). The FCC
has determ ned that the fact that an ILEC will be subject to
performance nonitoring and enforcenent nmechani snms constitutes

probative evidence that the carrier will continue to neet its
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8271 obligations and that entry is consistent with the public
interest. 1d., at T 431. 1In all 8271 applications thus far
granted by the FCC, the applicant was subject to a self-
executing enforcenment plan adm nistered by the relevant state
conm ssion to protect agai nst backsliding.

The sel f-executing enforcenent plans are based upon
metrics. The word “netrics” here is a termof art used to
refer to the neasurenments of the quality or tineliness of
Verizon’s performance of individual tasks undertaken to enable
i nterconnection between itself and other carriers, and the
numeri cal standards for performance of such tasks to which
t hose nmeasurenents are conpared. Metrics are thus nmeasures of
Verizon-NH s performance in specific interactions with
conpetitive | ocal exchange carriers (CLECs), e.g., the anpunt
of time Verizon-NH takes to respond to a query about DS-1
availability.

I n New York, pursuant to a negotiated process involving
an i ndustry-w de working group and various regul atory agencies
and interested parties (collectively the New York Carrier
Wor ki ng Group), the NYPSC approved approxi mately 800
performance netrics (the NYPSC-approved netrics). Verizon-NH
subm tted the NYPSC-approved netrics for approval in New

Hanmpshire. Verizon-NH also submtted for approval a version
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of the PAP approved by the NYPSC, which contains performance

penalties for approximately 200 of the NYPSC-approved netrics.
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[11. DESCRI PTI ON OF PLANS

A.  Verizon-NH s NHPAP

Verizon-NH filed its proposed NHPAP on July 31, 2001.
The NHPAP divi des possible penalties into four segnments: Mode
of Entry (MOE), Critical Measures, Special Provisions, and a
separate Change Control Assurance Plan (CCAP). NHPAP, at 2.
Under each of the categories, Verizon-NH proposes to provide
bill credits to any CLEC that has experienced substandard
performance in the event that Verizon-NH s performance drops
bel ow the | evels set out in the plan’s Bill Credit Tables,
Appendi x A, using statistical tests explained in various
appendi ces to the NHPAP. Id., at 2-4, 10.

The MOE segnment neasures the overall |evel of service on
an i ndustry-w de basis for each node by which carriers can
enter the |ocal exchange market under the TAct, i.e., resale,
unbundl ed network el enments, interconnection trunks, and DSL
ld., at 2. Any bill credits generated in any of these nodes
woul d be allocated to conpetitors purchasing that type of
service.

Total potential bill credits set out in the NHPAP under
the MOE segnent are $1.355 million in any one year ($112,900
in any nonth) for resellers, $6.1 mllion in any one year

($508, 000 in any nonth) for UNE-based conpetitors, $1.355
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mllion in any one year ($112,900 in any nonth) for DSL-based
CLECs, and $1.355 mllion in any one year ($112,900 in any
mont h) for CLECs purchasing interconnecting trunks. Appendi x
A, p. 9. The total MOE segnent penalties that can be awarded
are $10.16 mllion in any given year. The NHPAP provides for
a doubling of MOE incentive credit paynents when Verizon’s
performance falls bel ow a specified threshold for three
consecutive nmonths. |If doubling occurs, the total MOE segnent
penal ties can be as high as $20.32 million in any given year.

The Critical Measures conponent nmeasures performance in
12 areas Verizon-NH considers critical to the provision of
gqual ity whol esal e service. The neasures in 11 of these areas
are a subset of the neasures in the MOE segnent. The Critical
Measur es segnent al so reviews one neasure, Collocation, that
is not in the MOE. Unlike the MOE evaluation, in which bil
credits apply only when the score for the entire category is
sub-standard, the Critical Measures segnment applies bil
credits when the score for the single neasure is below the
threshold. The NHPAP specifies a particular dollar anount for
each Critical Measure. Under the Critical Measures conponent,
additional bill credits would be provided for substandard
performance on the nore than 50 particul ar measures in the

Critical Measures group. NHPAP, at 12 and Appendi x B. Total



DT 01-006

12
dollars at risk for Critical Measures would be $915, 000 per
nonth, or a possible $10.980 mllion in any given year.
Appendi x B, Table B-1.

The NHPAP' s third eval uati on process | ooks at the Speci al
Provi sions that are ained at issues of particular inportance
in the first years after Verizon-NH entry into the | ong
di stance market: UNE Fl ow Through, UNE Order Confirmations,
processi ng and reject notices, Hot Cut Loops, and El ectronic

Data Interface (EDI). NHPAP, at 14. Total dollars at risk in

any one year are $1.36 mllion for substandard Fl ow Through
performance, $3.25 mllion for substandard Hot Cut
performance, and $2.43 million per year for substandard EDI
performance. 1d., at 5.

The Change Control Assurance Plan (CCAP) is designed to
measure Verizon-NH s performance in inplenmenting revisions to
Operati ons Support System (OSS) interfaces and to business
rules that affect CLECs. The change control process is common
to carriers operating in New Hanpshire and New York. Under
the CCAP, $1.36 mllion in bill credits would be available to
all CLECs in New Hanpshire for unsatisfactory perfornmance on
four change control netrics.

Thus, under the plan, Verizon asserts that a total of

$39.70 million ($38.34 mllion for NHPAP and $1.36 mIlion for
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CCAP) would be at risk in any year. This anount represents

approxi mately 36% of Verizon-NH s annual

revenues.

net operating

13
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Verizon-NH s NHPAP uses statistical nethods as one neans
to determne if parity exists between Verizon-NH s whol esal e
and retail performance. For neasures where parity is the
standard, and a sufficient sanple size exists (n >30 for
measured variables, and a statistical nmeasure for counted
vari abl es), performance is expressed in terns of the ratio of
the difference in retail and whol esal e performance (the
numerator) to the result of a statistical function based on
the retail performance (the denom nator). Appendix D at 1.
This relationship (a nodified “Z” statistic when the vari abl es
are counted, and a nodified “t” statistic when the vari ables
are nmeasured) is then conpared to standard Z or t val ues
representing the various confidence |evels associated with the
determ nation that the difference in performance is not sinply
random vari ance (assum ng a normal distribution).

For each metric, if the score is equal to or bel ow -
1. 645, the NHPAP records the result as a determ nation that
t he whol esal e performance is worse than the retail
performance, to a 95% confidence level. Such a result is then
given a Performance Score of -2 (parity m ssed). NHPAP, at 9.
If the result falls between -0.8225 and -1.645, the result is
given a Performance Score of -1 (parity in question). Any

result better than the value of -0.8225 is recorded as a
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neutral value, 0.! For -1 scores, if performance is net for
the next two nonths, the score reverts to 0. Exh. 1, p. 9.
Bill credits in the MOE segnent are conputed and applied
within 30 days after the close of the second nonth after the
month in question, so that inprovenents in performance for a
metric with a -1 score can be reflected in revised scoring for
t hat neasure for the nonth in question.

In the case of neasures with an absolute standard of
performance, the NHPAP determ nes the Performance Score using
a prescribed range of Z and t outcones for the applicable
measures. 1d. The results are weighted and then sumed. |If
t he Aggregate Total Performance Score for any given Mde of
Entry is better than the m ninum threshold allowable for the
applicable MOE, pursuant to the Bill Credit Tables in Appendi x
A, no bill credits will be due to CLECs that received the
particul ar MOE services in that nonth.

The Bill Credit Tables in Appendix A for MOE performance
scores show a different range for Resale (ranges from-0.16922
to a maxi mum credit Performance Score of X = -0.67000), UNEs
(ranges from-0.17129 to a maxi num credit Performance Score of

X =

1 For report rate neasures, regardless of Z or t score, if the absolute
difference is below 0.1% the perfornmance score is 0 (acceptable). Appendix
E, p. 1 n 2.
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-0.67000), Interconnection Trunks (ranges from-0.31909 to a
maxi mum credit Performance Score of X = -1.0000), and DSL
(ranges from- 0.19705 to a maxi num credit Performance Score
of X = -0.67000). The maxi mum (worst) credit Perfornmance
Score represents the point at which the entire nonthly cap for
t hat measure is awarded.

The performance score determ nes the renedi es paid,
except if a grouping of neasures (a domain) msses its
threshold. In that case, a “domain clustering rule” is
appl i ed, which increases the penalties. In addition, as noted
above, if the performance score exceeds the m dpoint of the
range of scores for three consecutive nonths for MOEs,
penal ti es doubl e.

NHPAP has a “caps-w thin-caps” structure, whereby under
the overall limtation of the maxi num penalty to 36% of net
i ncome, penalties are also capped nonthly (at 1/12 of the
annual cap), and the nonthly cap is further subdivided. The
nmonthly cap is divided between MOE neasures, Critical
Measures, Special Measures and the separate CCAP. Each of
these is further subdivided. The Critical Measures penalties
are segregated (and capped within those categories), and the
Speci al Provisions cap is also subdivided into four separate

cap subsegnents. There are a total of seventeen subsegnents
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that are separately capped within the overall cap. Exh. 2.
The NHPAP all ows the Commi ssion to reallocate the nonthly
distribution of bill credits between and anong any provisions
of the Plan and the CCAP, upon 15 days advance notice to
Verizon-NH via Conmm ssion Order. NHPAP, at 11.

Verizon-NH proposes a series of steps to be taken to
devel op a score in the cases where the sanple size is too
smal |l for the nodified Z or t test described above to be
valid. Appendix D, pp. 2-3.

Verizon-NH al so proposes a set of actions it can take to
chal | enge a poor score before the Comm ssion when it believes
that the score is the result of “clustering” of data.
Verizon-NH describes clustering as the situation that arises
when individual itenms are clustered together as a result of a
single event. These situations, according to the NHPAP
description, violate the assunption that underlies the
statistical test of performance set out in the NHPAP, nanely,
t hat each item of performance is independent fromall other
items of performance. 1d., at 3. Verizon-NH sets out
specific exception claimprocedures for cable-driven failures,
single facility failures, and single day events. 1d., at 4-5.
Verizon-NH al so provi des an exenption from penalties for cases

when it claims that perfornmance has been affected by unusual
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CLEC behavior. 1d. at 5.
Verizon sets out in its NHPAP a plan for

results and adjusting netrics in the future.

reporting

18
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B. AT&T's PIP

AT&T presented a performance plan that shares many
fundanmental characteristics with the Verizon-NH NHPAP, but
differs fromit in significant ways. AT&T calls its approach
t he Perfornmance Incentive Plan, or PIP. Li ke the NHPAP, the
PIP focuses attention on a subset of the metrics, and conpares
Veri zon-NH performance on those netrics against a standard of
parity, or against a standard of conpliance with benchmarks,
dependi ng on whether the netric involves itens that can be
conpared agai nst Verizon-NH retail performance, or nust be
conpared agai nst absolute values. Like the NHPAP, the PIP
uses modified Z and t tests to evaluate statistically the
i keli hood that differences in performance for parity measures
bet ween the netrics and the standard (where the nmetrics show
subst andard performance) are due to Verizon-NH discrimnatory
behavi or, as opposed to being the product of chance variation
in the data. The PIP simlarly uses a pernutation nethod to
develop critical values for small sanple size cases.

There are several differences between the NHPAP and the
PIP. The PIP focuses on 27 netrics selected for perfornmance
penalty treatnment by the Local Conpetition Users G oup (LCUG
a cooperative effort of AT&T, MCl, Sprint, LCI and Worl dCom

CLECs who have joined together to devel op standards for the
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entry of CLECs into the |ocal exchange markets. The val ue of
the penalty for any failure is determ ned by a fornula that
al l ocates an assunmed maxi num penalty set at 39% of Verizon-
NH s net inconme for any given nonth, based in part on the
assuned rel ative market shares of Verizon-NH and the CLECs as
a group. Chronic or severe failures are assigned higher
penal ties.

Significantly, unlike the NHPAP, the total dollar val ue
of penalties that can accrue in a given nonth under the PIP is
not capped at a particul ar percent of Verizon-NH net earnings.
AT&T allows for what it calls a “procedural cap.” Under this
devi ce, Verizon-NH would have the ability to seek relief from
addi tional penalties once the sum of the penalties in any
gi ven nmonth exceeds 39% of the allocated net inconme for that
nmont h, but it would not have a guarantee of relief. PIP, at
22.

The PIP differs fromthe NHPAP also in that it uses
different critical values for conparing Verizon-NH s whol esal e
performance against retail analogs. The PIP uses sinple
yes/no bright line tests, rather than statistical tests, for
adherence to benchmark metrics. Where parity is the issue,
the PIP statistical tests use critical values that reflect a

bal ancing of the risk of Type I and Type Il error. As the
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NHPAP and the PIP use these ternms in the analysis, Type |
error is the risk that a result showi ng Verizon-NH to have
failed to provide adequate service is erroneous, and that the
difference between the nmetric and the standard is due to
random variation. Type Il error is the opposite risk - the
risk that the result shows Verizon-NH to have provided
adequate service, whereas in fact service was below the
st andar d.

The PIP differs fromthe NHPAP also in that the trigger
poi nt for the application of penalties is lower (as a result
of the balancing critical value) and the ranp-up to the
maxi mum penalty for any given nmetric is quadratic, not |inear
(starting slower but increasing nore rapidly as performnce
scores worsen). The PIP also differs fromthe NHPAP in that
it does not use weighting of the performance scores to further
differentiate between | evels of inportance of perfornmance on
various nmetrics. Al so, the PIP has what AT&T calls a Tier
and Tier Il structure. Tier | is intended to measure Verizon-
NH performance with regard to individual CLEC custonmers, and
penalties are awarded to the affected CLECs, in effect as
i qui dated damages. Tier Il is intended to neasure the inpact
of Verizon-NH s performance on the conpetitiveness of the

mar ket overall, and penalties would be based on the aggregate
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data for all CLECs within a particul ar subneasure result and
di saggregation. PIP, at 18. Penalties would be paid as
regul atory fines, to a “public fund identified by the
Comm ssi on and may be used for conpetitively neutral public
purposes.” 1d., footnote omtted.

O her key differences include the proposal that renedies
under the PIP would not offset renedies avail able to the CLECs
under their interconnection agreenents, if any; penalties
woul d be paid to the CLECs by check, rather than as credits
against the bills; and exclusions fromthe incentives are
mnimzed and limted. The PIP also contains differences in
reporting and other procedural requirenents conpared to the
NHPAP. The AT&T plan inposes penalties on Verizon s |ate,

i nconpl ete, or revised performance reports.

C. Staff PAP Alternative

The Staff offered a third approach, which incorporates
significant differences fromeither the NHPAP or the PIP. It
is based on the proposition that, if parity exists, half the
time the CLEC services should be equal to or better than the
average | LEC retail service, and the other half of the tine
services to CLECs should be poorer in quality than retail
service.

The PAPA shares with NHPAP and PIP the use of C2C netrics
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to assess parity, although it uses a different statistical
approach related to the initial proposition of the definition
of parity. Under the PAPA, the nean (or nedi an) performance
for CLEC services is conpared to the nean (or nedi an)
performance for Verizon-NH retail, over time. Metrics are
conpared agai nst the 50-50 standard over time, until
sufficient data are collected to establish whether parity
exi sts or not to a high confidence level. Failures are rated
-1, and satisfactory performance is rated 0. The desired
confidence | evel can also be achieved by conparing a subset of
metrics within one nonth’s activities, using a cunul ative
probability distribution to ensure that Type | error is
sufficiently well reduced.

For counted nmetrics? with benchmark standards, the PAPA
adopts the PIP s “bright |ine” approach. For counted netrics
with parity the PAPA uses the ILEC retail failure rate, the
CLEC sanpl e size, and the CLEC nunber of failures in a
bi nom al test, to develop a pass/fail result to a 50%
confidence | evel or higher. To achieve this confidence, the

split between success and failure may need to be set at a

2 Counted netrics are those that are expressed in a percentage that
is conpared to Verizon-NH s percentage, e.g., percent of mssed appointnents.

(Measured netrics are those that are expressed in concrete terns, e.g., anount
of tine to respond to a CLEC.)
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di fferent breakpoint than 50-50. |In this case, the breakpoint
is chosen so as to mnim ze Type | error (that is, it favors
the | LEC).

Thus, for each nonth and for each type of netric, the
PAPA establishes a test for whether parity or the m ni num
standard is met. For metrics with parity, the conparison is
either median to nmedian or rate to rate. For netrics wth
m ni mum st andards, the conparison is CLEC nedi an agai nst the
standard, or CLEC rate against the rate standard. For each
i ndividual nmetric the test by itself is either 50-50, or
slightly in favor of the |ILEC (where necessary to neet
confidence | evel requirenents). Each metric in each nmonth is
thus scored either O or -1. The distribution of Os and -1s is
reviewed to assess whether a pattern of discrimnatory
behavior on the part of the ILECis present. To make this
assessnment statistically powerful, it nust be applied to nmany
metrics over several nonths. PAPA, at 15. Wen this is done,
and the nunmber of netrics assessed is large, the Type | error
can be reduced to 0.1%or less. 1d., at 16.

After assessing the presence or absence of parity based
on all nmetrics for all CLECs for 10 nonths, the next step
under the PAPA would be to apply the sane test to the netrics

gat hered under each MOE for all CLECs for 10 nmonths. Then the
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PAPA woul d apply the test to all active nmetrics CLEC by CLEC,
still using a 99.9% confi dence | evel.

Finally, the test is done at a nore detailed level in two
ways. First, persistence is assessed by testing each netric
for the 10-nmonth period at both aggregate CLEC and CLEC-
specific levels, at an 8 out of 10 critical value |evel.
Pervasi veness is then tested by assessing all netrics in each
MOE for the current nonth, at both CLEC aggregate and
i ndi vidual CLEC levels, to a 95% confi dence | evel.

Li ke the PIP and by contrast to the NHPAP, the PAPA does
not weight the results of individual nmetrics. Like NHPAP and
PI P, PAPA cal cul ates a sel f-executing financial consequence
when di scrim natory behavior is detected. Level 1 would
provi de sel f-executing penalties for individual CLECs for al
metrics and aggregate CLECs for each MOE, |ooking back over
the nost recent 10 nonths. Level 1 could conceivably require
the paynment of 1/12 the annual cap in any given nonth, and is
tested to the 99.9% confidence |evel. Level 2 would provide
penal ties associated with individual CLECs and indivi dual
metrics over time, and aggregate CLECs and individual metrics
over time, using a 95% confidence |level. Level 2 penalties
woul d not be self-executing. Rather, penalties under this

section would be assessed by reallocating penalties between



DT 01-006

26
and anong provisions of the NHPAP and the CCAP. For extrene
vi ol ati ons, a separate penalty of $10,000 for each violation
woul d be assessed in any given nonth.

The PAPA, like the PIP, would distribute penalty paynents
via check, rather than as bill credits per the NHPAP. The
PAPA woul d require Verizon-NH to file with its NHPAP report a
conplete internal distribution |ist of the NHPAP report, and
requires the filing of a witten action plan in the event of a
serious failure. The PAPA could stand on its own or be
applied as an overlay to the NHPAP. Staff proposed the latter
with various changes to the NHPAP, discussed below in Parties’
Positions.

D. Metrics Stipulation

The Stipul ati on recommends that the Comm ssion (1) adopt
t he NYPSC- approved netrics as dated November 21, 2001, subject
to an on-goi ng amendnent process, and (2) adopt certain New
Hanmpshi re-specific netrics that are not currently contained in
t he NYPSC- approved netrics (collectively, the New Hanpshire
C2C Metrics). The on-going anmendnent process affects all of
t he New Hanmpshire C2C Metrics, both the NYPSC-approved netrics
and the New Hanpshire-specific netrics.

The on-goi ng anendnment process occurs, via NYPSC

approval of anmendnments to the NYPSC-approved netrics, after
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Verizon-New York files a conmpliance filing with the NYPSC
reflecting the final order of the NYPSC. To the extent that
t he amendnents approved by the NYPSC refl ect “consensus
itenmss,” those itens will become effective in New Hanpshire
i mredi ately upon filing in New Hanpshire.

To the extent that the amendnents approved by the NYPSC
refl ect “non-consensus” itens submtted by the New York
Carrier Working Group to the NYPSC, Verizon will begin
reporting data on those itens in New Hanpshire. Upon witten
request by any Party or Staff within 30 days after the filing
in New Hanpshire, the Conm ssion shall determ ne whether to
adopt, reject, or nodify the non-consensus itens that the
NYPSC consi dered and approved. To the extent that anmendnents
approved by the NYPSC affect any of the New Hanpshire-specific
metrics, those amendnents shall be treated as “non-consensus”
items as just detailed. Verizon-NHw Il file a revised New
Hanmpshire Metrics consistent with the Comm ssion’s decision
regardi ng such non-consensus itens.

Pursuant to the Stipulation, Verizon-NH will file reports

regardi ng performance for intra- and inter-state speci al

3 “Consensus itens” are those anmendnents approved by the NYPSC that were
supported by consensus agreenent of the New York Carrier Wrking Goup. “Non-
consensus itens” are amendnents on which the New York Carrier Wrking G oup
di d not reach consensus agreenent to support.
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access services in New Hanpshire for aggregate whol esal e
performance. Verizon-NH will concurrently provide these
reports to the Parties. In addition, for the first three
nmonths it files aggregate whol esal e performance reports,
Verizon-NH wil |l electronically provide the Conm ssion with the

raw data from which the ordering, provisioning, and
mai nt enance portions of the aggregate reports were generated.
Subsequently, Verizon-NH will retain the raw data for four
years after the close of each reporting nonth, for exam nation
by the Comm ssion on request.

To each CLEC that has made a prior witten request to its
Veri zon-NH account nmanager, Verizon-NH will provide a nonthly
whol esal e performance report relating to that CLECs' s
activities, and, on specific request, the CLEC-specific raw
data from which the whol esal e ordering, provisioning and
mai nt enance portions of the CLEC-specific report were
generated. Verizon-NH will provide the CLEC-specific reports
to the Conm ssion when requested, to be mmintained
confidentially when subm tted pursuant to RSA 378:43.
V. POSITIONS OF THE PARTI ES AND STAFF

A.  Verizon

1. C2C Metrics

Verizon-NH supports the Stipulation agreed upon wth
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Network Plus and Staff and submtted to the Conm ssion on
February 13, 2002. Verizon responded to AT&T' s post -
hearing letter that argued against increasing the standard for
UNE order flowthrough up to the current New York standard
over three years. According to Verizon, the AT&T letter is
untinmely and reverses AT&T' s position in support of the
stipulation at hearing. For AT&T to present post-hearing
argunments contrary to its representations on the record wll
hi nder the Comm ssion’s ability to manage dockets and is
contrary to the interests of justice, states Verizon. Verizon
poi nts out that the flowthrough netric criticized by AT&T did
not exist in Verizon's initial filing and was added, as part
of the negotiations anong parties, as a concession by Verizon.
2. Perf ormance Pl an

Verizon-NH urges the Comm ssion to adopt its New
Hampshire PAP. The nmetrics, according to Verizon, cover every
significant aspect of the services Verizon-NH provides to
CLECs: Pre-ordering, Ordering, Provisioning, Miintenance and
Repair, Network Performance, Collocation, and Billing; and the
financial incentives are high enough to provide strong reasons
for Verizon-NH to provide quality services to CLEGCs.

Verizon-NH argues that the Comm ssion should adopt its

NHPAP because the NYPSC and the Massachusetts Departnent of
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Tel ecomuni cati ons and Energy (DTE) have done so and the FCC
approved identical plans in those states’ 8271 proceedi ngs.
According to Verizon, there is no reason for the Comm ssion to
depart fromthe precedent. Verizon notes that the FCC held
that the PAP neets the public interest requirenments of
§271(d)(3)(C) of the TAct by four characteristics. According
to the FCC s New York 8271 Approval Order, the NYPAP includes
(a) neasures that are conprehensive in scope in nonitoring
whol esal e performance, (b) neaningful and significant
liability to prevent backsliding in whol esale service |evels
after entry into the long distance market, (c) nethodol ogies
designed to detect and sancti on poor performance, and (d) a
sel f-executing mechanismfor bill credit distribution to
CLEGCs.

Veri zon-NH argues that the NHPAP uses accepted

statistical nethodol ogies to assure that parity of service
performance i s achi eved: the NHPAP provides a 95% | evel of
confidence in its selection of critical values in a one-tailed
nodified Z or t statistic. Furthernore, according to Verizon,
a “conditional” mss (-1 score) determned at the 79%
confidence |level triggers penalties if the metric is m ssed
again in one of the two subsequent nonths after the nonth the

conditional m ss occurred. Verizon argues that the NHPAP
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deals with Type | statistical errors?% which can occur when
using the nmodified Z statistic, by utilizing a “m ni mum
performance score” in the MOE evaluation. It also deals with

the problemof small sanple size, Verizon-NH asserts.

Verizon-NH cites its experience in New York as support
for a claimthat the plan works in practice by allow ng for
adjustnments to focus attention on particularly troubl esone
areas. |In particular, Verizon-NH points to a 2001 study by
t he Tel ecommuni cations Action and Research Center (TRAC).
According to Verizon-NH, the TRAC study shows that conpetition
in New York is strong a year after Verizon's entry into the
| ong di stance market, which, Verizon-NH argues, is
attributable to the PAP s effectiveness.

Verizon states that its proposed penalty cap, 36% of the
jurisdictional net inconme, should be approved. Verizon notes
that this percentage was approved by both the NYPSC and the
FCC, but was |ater increased to 39%in New York after
difficulties were encountered regarding | ost automatic order
notifiers. Verizon-NH argues agai nst increasing the NHPAP cap
to 39% (as Staff and other Parties recomrend) on the ground

that the | ost automatic order notifier problem does not exist

4 Type | errors would incorrectly penalize Verizon by awarding financi al
awards to CLECs. Type Il errors would incorrectly penalize CLECs by not
awar di ng such penal ties.
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in New Hanpshire. In its Comments filed on Decenber 5,
2001, Verizon argues strenuously against Staff’s
recommendati on to change the MOE thresholds as set forth in
the M ninmum and Maxinum Bill Credit Tables in Appendi x A of
the NHPAP. Staff’s recommended changes are not cal cul ated
correctly, Verizon clains, but it cannot identify the errors
in conmputation w thout scrutinizing the mathematical nodel
used by the Staff consultant. According to Verizon, the NYPAP
m ni mrum and maxi mum t hreshol ds, established using statistics
in a conplex mat hemati cal nodel devel oped by the staff of the
NYPSC, were conputed correctly.

Verizon-NH urges the Comm ssion to reject AT&T' s
Performance Incentive Plan (PIP) as economcally irrational on
the grounds that the penalties exceed the anpbunt necessary to
cause Verizon-NH to provide nondiscrimnatory service to
CLECs. Verizon-NH further argues that the PIP s statistical
met hodol ogy is not well-founded. Verizon argues that the
effect of the allegedly excessive penalties would cause
Verizon-NH to over-invest in whol esale service systens and
under-invest in retail service, thus creating anti-consuner
consequences in order to avoid the overly punitive penalties.

Verizon further argues that AT&T's attenpt to bal ance

Type | and Type Il statistical error rather than using the
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NHPAP' s critical values for Z-scores would result in a
volatile Type | error rate, neaning that Verizon-NH woul d not
receive the clear signals necessary to effectively maintain or
i nprove OSS. The statistical error bal ancing advocated by
AT&T, according to Verizon, is an unnecessary and unproven
approach that fails to deal with small sanple size issues. As
a result, Verizon avers, the AT&T PIP could result in
simlarly situated CLECs receiving different incentive
paynments. Moreover, Verizon-NH clainms that AT&T has not
denonstrated that Type Il error harns CLECs.

Veri zon-NH al so objects to the AT&T pl an because it
i nposes penalties on paperwork, i.e., on Verizon's |ate,
i nconpl ete, or revised performance reports. According to
Verizon, the penalties are not focused on perfornmance, are
unnecessary, and counterproductive. The PIP does not identify
the nmetrics to which it would apply, Verizon-NH conpl ai ns.
Thus, the PIP nmay apply to many overl apping netrics,
penal i zing Verizon-NH nultiple tinmes. |In addition, Verizon-NH
claims that the PIP s lack of a pre-set overall cap on
Verizon’s liability exposes Verizon-NH custoners to possible
service disruptions.

Veri zon-NH al so opposes Staff’s proposed Perfornmance

Assurance Plan Alternative (PAPA). According to Verizon, the
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PAPA i s unnecessary, unclear, and adds a |l ayer of conplexity
that is burdensome and costly. The PAPA contains not hing
uni quely “New Hanpshire” that is not covered in the NHPAP,

Veri zon- NH st at es.

Verizon clains that the PAPA fails to bring sinplicity to
t he neasurenment plan, and its penalties are triggered |ong
after the penalties in the PAP are triggered, and thus the
PAPA fails to provide additional or early-warning-type
performance assurance. In addition, Verizon-NH criticizes the
PAPA for having no mechanismfor scaling the penalty level to
t he amount by which a netric is mssed. 1In contrast, Verizon-
NH avers, the NHPAP provides constant incentives to nove
towards the nmetric, as penalties decrease when standards are
m ssed by | ess.

In response to criticisnms |evied agai nst the NHPAP,
Veri zon-NH makes several argunents, as follows: (1) Unless
credits | evied under the NHPAP offset negotiated renmedy
payments in interconnection agreenents, CLECs will receive an
unjustified windfall and over-deterrence will bring anti-
consumer consequences. (2) Using the New York flow-through
rate netric would reflect an incorrect assunption that New
Hanmpshire CLECs’ activity is UNE-P based. (3) The NHPAP s

table for developing critical values where sanple size is
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small is appropriate. (4) An automatic audit nmay waste tine
and resources whereas an annual audit at the Conm ssion’s
di scretion relinquishes no opportunity for evaluation. (5)
Cash paynments rather than bill credits are adm nistratively
inefficient and could unjustly enrich CLECs whose account with
Verizon-NH is not current, whereas bill credits have not been
shown to be ineffective. (6) The Joint CLECs’ argunent that
remedi es/ penal ties should match the magni tude of all eged harm
is untenabl e, according to Verizon-NH, because the severity of
viol ations would have to account for many viol ations that have
no di scerni ble commercial consequences, and there is no way of
measuring the alleged harmeffectively within a self-executing
plan. (7) The Joint CLECs’ argunent for internal allocation of
remedi es al so requires a fundanmental restructuring of the PAP,
for which the Joint CLECs do not provide any clear
i nstruction.

3. Jurisdiction
Veri zon-NH asserts that the Comm ssion has no
jurisdiction to inpose a performance plan of its own design,
as the Comm ssion only has the powers the |egislature has
del egated to it in RSA 365, et seq. According to Verizon, the
Comm ssion’s authority to investigate pricing and quality of

service is broad but its authority to assess penalties or
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order reparations is delegated and |limted by statute. State
of New Hanpshire v. New Hanpshire Gas & Electric Conpany, 86
NH 16 (1932). Further, avers Verizon, the Conm ssion’'s
general supervisory powers over utilities do not confer
general jurisdiction to establish penalties: “[T]he inport of
the words was only to establish incidental authority to

reinforce the specific powers nentioned.” Id. at 32.

Verizon-NH avers that the Conmm ssion’s authority to
i npose penalties associated with failing to meet performance
st andards established pursuant to RSA 370:2 is restricted to

violations relative to gas pipelines, pursuant to RSA 374:7-a.

Furthernore, Verizon argues that two other statutes that
confer nore general authority to assess penalties do not
aut horize the Conmm ssion to adopt an automatic penalty-
assessnment mechani smli ke the performance plans proposed in
this docket. RSA 365:41, according to Verizon-NH, is limted
to the situation in which a utility either takes an action
wi t hout first obtaining required Comm ssion approval or fails
to take action in conpliance with a specific Conm ssion
directive. RSA 365:41 would not pertain to a self-executing,
automatic penalty plan, in Verizon-NH s view. In addition,

RSA 365:41 directs that penalties be paid to the State
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treasurer, not to CLECs

As for reparations, Verizon-NH points out that RSA 365: 29
merely grants the Comm ssion authority to order refunds of
unjust or illegal service rates, after separate hearing and
i nvestigation. That statutory provision would not apply to
the sel f-executing perfornmance plans proposed in this docket.
Veri zon-NH concl udes that the Conm ssion has no authority to
i npose a performance plan; it may only approve or reject
Veri zon-NH s PAP as proposed.

B. AT&T

1. C2C Metrics

AT&T is not a signatory to the Stipulation submtted to
t he Conmm ssion on February 13, 2002. By letter dated February
20, 2002, AT&T indicated that it has abstained from signing
because it objects to section 2(d). Section 2(d) proposes an
amendment to nmetrics OR-5-01 and OR-5-03 to reflect an
i ncrease of the UNE order flow-through standard, up to the
current New York rate, phased-in over an 18-nonth period. The
Stipulation refers to the phased-in increase as a “ranp-up.”
AT&T states that recent exam nation of Verizon's flow-through
performance data for the period of August through Decenber
2001 denonstrates that Verizon is currently capable of neeting

the metric proposed for first quarter 2003. AT&T therefore
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argues that no ranp-up is necessary. According to AT&T, the
ranp-up will present Verizon an opportunity to provide | ower
quality service in New Hanpshire wi thout incurring any
penalties. AT&T does not object to any other part of the
Sti pul ati on.
2. Per f ormance Pl an

AT&T clains that its PIP, adopted along with the Staff’s
PAPA, woul d provide the nost effective tool for nmonitoring
Verizon’s performance and best serve the conpetitive
mar ket pl ace in New Hanpshire. According to AT&T, the PIP is
the only plan that bal ances both Type | and Type II
statistical error, reducing the likelihood of error both “for”
and “against” both CLECs and Verizon. AT&T al so states that
the PIP is also the only plan with two tiers of conpensati on,
one to conpensate for harmto CLECs and one to conpensate for
harmto the public interest and the overall industry. AT&T
notes that Tier Il is phased out when markets are denonstrably
open, and the amounts of the penalties are related to
severity. These attributes correct the flaws of the Verizon-
NH PAP, according to AT&T, by assuring pronpt enforcenment of
appropri ate consequences w thout the delays of an adjudication
and appeal s process, and by including incentives high enough

to exceed the benefits Verizon-NH m ght derive by inhibiting
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conpetition.

AT&T recommends that the PAPA, as proposed by Staff, be
used as an overlay to the PIP, as an alternative or a
supplenment to its Tier Il. In AT&T s view, Tier | is better
desi gned than the NHPAP to provi de appropri ate conpensation to
i ndi vidual CLECS and to deal with small sanple sizes.
Therefore, AT&T avers, the PIP is the better base for the PAPA
overl ay.

AT&T recommends that the Conm ssion make sone changes in
t he PAPA. AT&T Initial Comments at 17 ff. First, the anmount
of penalties levied as a result of PAPA analysis should be in
addition to any ampunt payabl e under the PIP or NHPAP
anal ysis. Second, the anpunt shoul d be based on a requirenent
for at | east a 95% bi nomi al probability, such that the anmount
payabl e should be nore than 1/12 of the annual anmount, to
prevent irreparable damage to the CLEC narket in the 12 nonths
ot herwi se needed to reach the full penalty. AT&T provided a
bi nom al distribution probability chart of the fraction of the
annual cap that should be inposed after 2, 4 and 6 nonths,
with a proposed accelerated ranp-up to full penalties.
Verizon-NH woul d be liable for the total annual anount if it
fails any PAPA conmponent in any 6 nonths of a twelve-nonth

period. Under the Staff’s proposed PAPA, according to AT&T,
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Verizon-NH woul d have to fail every nonth in a twelve-nonth
period before being liable for the entire annual anount. AT&T
believes that in order to effectively prevent discrimnatory
behavi or that woul d have devastating effects on CLECs,
Verizon-NH should risk the entire anount. Ot herw se, it
avers, a “pay to play” nmentality will prevail.

In addition to inplenmentation of the PAPA, AT&T proposes
t hat Verizon-NH shoul d be subject to financial consequences
for failing to provide tinely, conplete, and accurate
performance reports to CLECs. AT&T s proposal would inpose a
$5, 000 penalty payable to a state fund for every day past the
due date for such reports, a $1,000 penalty for every day
el apsed between the due date and the date such reports are
provided in accurate and conplete form and $1, 000 for every
day a CLEC is denied access to its detail ed data underlying
Verizon's reports. Further, AT&T proposes that interest
shoul d accrue for every day that Verizon’s paynent is |later
t han the 15'" busi ness day followi ng the due date of the data
and reports.

AT&T argues agai nst Verizon’s NHPAP, declaring that it is
too conplicated and arcane to understand and that its
conplexity is crafted so as to prevent it frombeing a rea

deterrence to discrimnatory performance. AT&T objects to the
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NHPAP' s “caps-wi t hi n-caps” structure. According to AT&T, this
systemlimts liability enough to make any penalties a nere
cost of doing business rather than a deterrent. Accordingly,
AT&T views the NHPAP as a “pay to play” proposal whereby

Veri zon pays sone significant but bearable financial burden in
exchange for entry into a significantly lucrative market.

AT&T argues agai nst any absol ute caps and proposes only a
“procedural cap,” if any cap is adopted. A procedural cap is
sinply a point at which a regulatory investigative procedure
is triggered, in this case at the tinme a set anmount of
penalties is incurred. After the procedural cap is triggered,
penalties would continue to be incurred but an investigation
woul d go forward to determ ne the reasons for the failing
performance. AT&T argues that absolute caps allow Verizon-NH
to evaluate the cost of retaining market-share, permtting
di scrim natory performance at an identified price, encouraging
“pay to play.”

According to AT&T, Verizon-NH s use of statistics ensures
that the penalties will be nerely a business expense by
conbining all performance data before perform ng the nodified
Z test, thus “averaging out” the harm done to individual
CLECs. In addition, AT&T clainms that the scoring nethodol ogy

does not take into account the severity of the failure
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experienced but only provides an additional weighting factor.
Anot her statistical problem alleged by AT&T is the NHPAP s
requi renment of a 95% confi dence | evel no matter what the
sanple size, controlling for Type |I error w thout correcting
for Type Il error at all. AT&T avers that small sanple size
is not accommodated for by the NHPAP with pernutation testing.
Further, AT&T clainms, the NHPAP treats benchmark neasures
statistically rather than as bright-1line neasures. Benchnark
measures are standards that provide a yes/no result, rather
than a statistical indication. By conbining benchmark results
with statistical results when eval uating performance across an
entire MOE, the significance of failed benchmarks is reduced.
AT&T clainms this gives Verizon-NH roomto fail those nmeasures
wi t hout incurring financial liability.

AT&T takes issue with the NHPAP' s conpl ex paynent
structure, arguing that not only is true conpensation
i npossi bl e, but the use of delayed bill credits, as much as
five nonths after the failure, are difficult for small CLECs
to track. Furthernore, bill credits are of no use to a CLEC
t hat has been forced fromthe market altogether. AT&T al so
argues that the NHPAP paynent structure is insensitive to
severity of failure.

AT&T al so objects to other aspects of the NHPAP s
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structure as supporting Verizon' s continued nonopoli st
position in the New Hanpshire market. Verizon’s NHPAP wei ghts
various nmeasures based on New York state experience rather
t han New Hanmpshire’s and enabl es Verizon-NH to mani pul ate the
market to its own benefit, according to AT&T. Furthernore,
t he NHPAP only conpensates for CLEC harm and not for harmto
the public interest and the industry as a whole. AT&T asserts
t hat another tier of penalties, like the PIP s Tier 11, should
be assessed in order to provide incentive for Verizon-NH to
provi de nmore than barely adequate service and in order to
maxi m ze the potential for market expansion in New Hanpshire.
3. Jurisdiction

AT&T avers that the Comm ssion has authority to inpose a
remedy plan by virtue of its role as internediary between
utilities and ratepayers, its interest in fostering
conpetition, and its responsibility to protect the public
interest. AT&T argues that the inposition of a renmedy plan
can occur either via RSA 365:41 or by common | aw.

RSA 365:41 provides authority for the inposition of
penal ties up to $25,000 for violation of Comr ssion
requi renents. According to AT&T this statute should be
applied to each specific benchmark or parity standard

contained in a performance plan. Alternatively, the Comm ssion
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could interpret the anmobunts to be paid as a renedy paid to
rectify harmincurred by CLECs, end-users, and the public
i nterest when Verizon fails to provide the necessary quality

of whol esal e servi ce.

C. Joi nt CLECs

1. C2C Metrics

Net wor k Pl us supports the Stipulation agreed upon by the
Parties and Staff and submtted to the Comm ssion on February
13, 2002. BayRing did not sign but does not oppose the
Sti pul ati on.

2. Per f or mance Pl an

The Joint CLECs urge the Comm ssion to adopt the Verizon-
PAP as adopted in New York and Massachusetts, supplenented by
adopting Staff’s PAPA as an overlay. The Joint CLECs argue
t hat NHPAP represents a diluted PAP that will not provide an
adequat e defense agai nst backsliding by Verizon-NH once it
obtains 8271 approval in New Hanpshire. According to the
Joint CLECs, the diluted PAP does not provide enough
di si ncentive against discrimnatory behavior, with the result
that the increased profits obtainable fromdiscrimnatory
behavior will be nore attractive to Verizon than the
opportunity to avoid penalties, thus making the penalties just

a “cost of doing business.”
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The Joint CLECs object to six changes that Verizon has
included in the NHPAP that differ fromthe New York PAP and
t he Massachusetts PAP. (1) In their Novenmber 6, 2001 reply
comments, the Joint CLECs object to Verizon’s NHPAP cap being
set at 36% of net |ocal revenues rather than the 39% currently
set in New York and Massachusetts. According to the Joint
CLECs, Verizon-NH has provided no evidence that a deviation is
warranted. (2) The Joint CLECs objected to Verizon-NH s
reduction from95%to 90% for the Achieved Order Fl ow Through
standard and Verizon’s reduction from80%to 60% for the Total
Order Fl ow Through standard. Verizon-NH s proposed reduction
was rejected by the Pennsylvania Adm nistrative Law Judge,
according to the Joint CLECs, and the Comm ssion should al so
reject it. The standard is weaker than the standard for UNE-
P, and therefore unfairly penalizes facilities based CLECs,
the Joint CLECs argued. (3) Verizon's NHPAP All owable M ss
Tabl e should be revised to match the sane table in the New
York PAP, so that a 95% benchmark is applied to sanple sizes
of less than 10 and | ess than 20. The proposed NHPAP uses a
90% benchmark for sanmple sizes of less than 10, which, in the
Joint CLECs’ view, unnecessarily dilutes the standard. This
dilution also was recently rejected by the ALJ in

Pennsyl vania. (4) The Joint CLECs argue that, simlar to the
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New York and Massachusetts PAPs, the NHPAP should include a
requi renment of an annual independent audit of Verizon s PAP
results, reporting, and data. (5) Penalties |evied pursuant
to the NHPAP, the Joint CLECs urge, should not negate renedies
provi sions in individual interconnection agreenents. The
NHPAP shoul d include | anguage to that effect, as well as
| anguage perm tting individual interconnection agreenent
remedi es to be renegotiated as the agreenents expire,
consistent with the NYPSC s 271 Order. (6) Finally, the Joint
CLECs object to Verizon-NH s revision of the New York PAP s
scoring nethodology. The proposed NHPAP contains a “nodified
Z statistic” without justification. Again, the Joint CLECs
state that this revision was rejected by the Pennsylvania ALJ.

In addition to reinstating the above six terms fromthe
New York PAP, the Joint CLECs argue for additional revisions
to the NHPAP that are not based upon the New York PAP. The
Joint CLECs agree with Staff that renedies should be paid in
the form of checks rather than bill credits. They argue that
such paynent will inprove the ability to connect renedies with
particul ar performance failures, thus inproving overall review
of Verizon’s performance.

As outlined in Exhibit 9, the Joint CLECs al so request

that the Comm ssion include in the NHPAP t he additi onal
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metrics that Verizon agreed to in the Stipulation, as outlined
in Exhibit 9. For instance, because of recent billing problens
and the crucial part that accurate bills play in CLEC
viability, the billing metrics, Bl 3-04 and Bl 3-05, should be
included in the NHPAP as Critical Measures, with financial
penalty anmounts assigned. The Joint CLECs request the sanme
treatment for Special Access netrics, OR-2-06 DSO and DS1, and
request that OR-206 DSO and DSI al so be added to the Speci al
Provi sions section of the NHPAP. The Joint CLECs recommend
reductions to the amount assigned to PR 4-05 in order to fund

the penalties.
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Recogni zi ng that the NHPAP woul d not provide renediation
for egregi ous performance failures affecting only one CLEC,®
the Joint CLECs request that the Comm ssion nodify the NHPAP
so as to offer financial renedies for severe individua
failures. Finally, the Joint CLECs request that the NHPAP s
segregated internal allocation of funding caps be nodified so
that the funds in one segnent could be tapped to augnent the
remedi es in another segnent when necessary.

In order to foster conpetition in New Hanpshire, the
Joint CLECs reason that the renmedi es paid out under a
per formance plan should cost Verizon-NH far nore than the
profits it could reap from conpeting in a discrimnatory
manner. The anmount Verizon pays in penalties in New York and
Massachusetts does not appear sufficient to change
per formance, given that Verizon's performance in New York has
i nproved by only 20% after a year and that Verizon
consistently m sses the sanme nmeasures in Massachusetts.
According to the Joint CLECs, Verizon's performance history in
t hese neighboring states indicate that the penalties nust be

significantly increased in order to be effective.

5 Such as the Exeter Hospital situation in which the hospital was
wi t hout i ncom ng phone service for 14 hours.
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The Joint CLECs aver that Staff’s PAPA, applied as an
overlay to the New York PAP, will add the sufficient nonetary
di sincentives to inpel inproved performance. The PAPA
appropriately exposes Verizon to the full amunt that Verizon
has heretofore clainmed to be risking. The Joint CLECs support
an application of the PAPA with a 50-50 pay-out to the CLECs
and the Departnent of Resources and Econom c Devel opnent
( DRED) .

The Joint CLECs contend that a problem that was first
raised in PaeTec’s witten comments, remains to be sol ved.
PaeTec urged the Conmm ssion to include remedies for deficient
performance in provisioning both intrastate and interstate
speci al access services. PaeTec specifically recomended the
remedi es adopted by the NYPSC in its Special Access Services
Order.® The NYPSC Special Access Services Order revised
Verizon-NY's warranty tariff to apply credits for m ssed
installation commtnments to conpetitive carriers, a revision

PaeTec and the Joint CLECs argue should be included in the

6 Proceedi ng on Mdtion of the Commission to Investigate Methods to
Improve and Maintain H gh Quality Special Services Perfornmance by Verizon New
York; Proceeding on Mtion of the Comm ssion to Investigate Performance-Based
Incentive Regulatory Plans for New York Tel ephone Conpany, Case Nos. 00-C
2051, 92-C- 0665, Qpinion No. 01-1 (N Y.P.S.C June 15, 2001).
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7 The Special Access Order adopted three new netrics relating to

whol esal e ordering and provisioning of special
are applied when Verizon m sses those netrics.

access services;

the credits

50
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3. Jurisdiction

The Joint CLECs did not file comments on the subject of
jurisdiction.
D. OCA

1. C2C Metrics

The OCA is not a signhatory to the Stipulation agreed upon
by the Parties and Staff and submtted to the Comm ssion on
February 13, 2002. The OCA opines that the netrics are
i nadequate to discern anti-conpetitive behavior on the part of
Veri zon.

2. Per f or mance Pl an

The OCA supports the Staff’s PAPA as having the best
chance of actually changing Verizon' s behavior if |ack of
parity is shown. However, the OCA argues that only CLECs
shoul d receive paynents of penalty amounts because the CLECs
are the parties injured by discrimnatory behavior. The OCA
objects to diverting Verizon penalty funds to the DRED for use
in inmproving access to broadband in rural areas. However, the
OCA al so states that designating specific allocations or
per cent ages of PAPA penalty funds for such purposes woul d be
possi bl e.

In its brief on jurisdiction, the OCA discusses different

characterizations of incentive paynents. |If the paynents are
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treated as penalties under RSA 365:43, the paynents would be
made to the state treasurer and used as the state directs. |If
t he paynents are treated as reparation, they would go to CLECs
directly. The OCA argues that all forfeitures beyond the
actual adm nistrative costs should be treated as adjustnents
to rates and turned over to the injured parties, the CLECs who
have | ost business, profits, or gone out of business due to
Verizon's failure to conply.
3. Jurisdiction

The OCA argues that the Conm ssion has jurisdiction under
the TAct to consider and order C2C netrics and an enforcenent
pl an. According to the OCA, the Comm ssion’s authority is
expressly preserved by 88251-254 of the TAct charging states
with the responsibility to prescribe and enforce regul ations
not inconsistent with the TAct and to provide CLECs with
conpetitively neutral access to | LEC networks. The OCA points
out that the FCC, as part of its 8271 application analysis of
the public interest, will consider whether a state has put an
enf orcenent plan in place. Further, the FCC has supplied
explicit guidance as to the appropriate el enments of an
enf orcenent pl an.

According to the OCA the New Hanpshire statutory grant

of plenary power to regulate utilities includes general
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supervi sory powers, RSA 374:3, a duty to keep inforned
regardi ng the managenent and operations of utilities, RSA
374: 4, the power to investigate rates and ternms of utility

of ferings, 363:22 and 365:1-3, as well as the express power to
establish alternative processes for streanlined review and
deci sion, 365:8. The conbination of these powers, together
with statutes on fines, grants the Conm ssion authority to
regul ate Verizon’s dealings with CLECs, providing a solid
basis for reviewing and approving netrics and an enforcenent

pl an.

The OCA points out that the Comm ssion may request the
Attorney General to enforce a Conm ssion order, RSA 374:41,
and may order a utility to pay reparation to a party injured
by an unjust rate, fare or charge, RSA 365:29. In addition,
the Comm ssion may inpose penalties for violations of |aw or
Comm ssi on order, RSA 374:41 and 42. According to the OCA,
the penalties are limted to $25,000 forfeiture per incident
under 374:41 and $10, 000 per incident per day under 374:42.
The Attorney General’'s office is authorized to bring an action
on behalf of the State to collect the penalties if a party
fails to pay them RSA 365:43.

In addition to the statutory authority, the OCA argues

t hat an enforcenment plan can be characterized as sinply
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billing adjustnments between Verizon-NH and the CLECs. In that
light, the Comm ssion has unlimted authority to fornmulate the
met hodol ogy and cal cul ate the amount of adjustnment, unlike the
statutory schenme. |If the enforcement plan were considered to
be reparations ordered by the Conm ssion, the amunts woul d

i kewi se be unrestricted.

The OCA suggests that Verizon should waive any possible
jurisdictional challenges to the enforcenment plans as a
prerequisite to any positive 8271 approval recomendation to
the FCC. O herwi se, the OCA foresees delay and expense,
detrinmental to conpetition in New Hanpshire, arising fromthe

litigation surrounding enforcenment of the plan.

E. Staff
1. C2C Metrics
Staff supports the Stipulation agreed upon by the Parties
and Staff and submtted to the Comm ssion on February 13,
2002, as discussed above.
2. Per f ormance Pl an
Staff proposes certain changes to Verizon’s proposed
NHPAP and, as well, Staff proposes the PAP Alternative (PAPA),
a supplenental plan to overlay on Verizon’s NHPAP. Staff
recommends overlay on the NHPAP, not the AT&T PIP because, in

Staff’s opinion, the PIP requires an initial assunption,
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intended to avoid Type Il statistical errors, that is not
based on any theoretical foundation. Furthernore, Staff
believes that the PIP is far too conplicated for understanding
by the affected parties. Therefore, Staff recomends that the
PAPA shoul d overlay an anmended NHPAP.

Whet her or not the Conm ssion adopts the PAPA, Staff
asserts that the Comm ssion should adopt the NHPAP w th
certain changes. All penalties, Staff argues, should be
distributed in cash rather than in billing credits. Cash
payments would nore effectively nodify Verizon-NH s behavi or
and would contribute to the dim nution of the “pay to play”
out|l ook. As another way to ensure that Verizon-NH perceives
the effects of its behavior, Staff recommends that Verizon-NH
shoul d provide the Commission with its plan of action for
correcting the problens that resulted in paynents. Staff also
recommends that a sum of $10, 000 should be allocated from any
mont hly paynments and placed in a fund to pay for independent
auditing of the inplenentation of any enforcenent plan.

The NHPAP, Staff argues, should have an annual cap of
39% the sanme as New York, and should adjust the allocation of
cap ampunts to MOEs based upon New Hanpshire denographics.

New Hanpshire denographics should also be reflected in the

wei ghts the NHPAP assigns to netrics. Staff further argues
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that the NHPAP test for -1 violations should be made backward-
| ooking instead of forward-Iooking so that historical
performance from precedi ng nonths can be exam ned to ascertain
the | evel of NHPAP violation imediately. This would allow
the penalty to be inposed i medi ately, rather than waiting two
addi ti onal nonths.

In addition to the above changes recommended regardi ng
the manner in which the NHPAP is inplenented, Staff argues
that the Bill Credit Tables in Appendi x A of the NHPAP shoul d
be revised in order to create a conpliance-based, rather than
renmedy- based plan. Appendix A contains tables |aying out the
m ni mum and maxi mrum val ues that establish the increnental
| evel s of penalties, thus converting performnce scores into
financi al penalties.

Staff explains the conversion occurs as follows.
Dependi ng on the degree of disparity between service to CLECs
and retail custonmers (or between service to CLECs and the
benchmar k), under the NHPAP MOE segnent, each netric is
scored, a 0, -1, or -2. After a weighting process based on
the relative inportance of each netric, and a conputation to
arrive at a Total Aggregated Performance Score for the entire
MOE, a zero score represents conpliance across the entire MOE

and a -2 represents failure at the 95% confi dence | evel across
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the entire MOE. At the point the NHPAP determ nes 95%
confidence that parity does not exist across the entire MOE
Verizon’s NHPAP i nposes a penalty of 20% of the total anount
of financial penalty allocated to a particular MOE (the MOE
cap). The 95% confidence point is the “mninmmthreshold,”
the performance score that starts penalties in the MOE. The
NHPAP t hen determ nes twenty equal increnmental bands of

i ncreasi ng poor performance; at the twentieth increnent, the
NHPAP i nposes a penalty of the entire MOE cap.

According to Staff, the “m ninmum threshold” used in
Verizon’s NHPAP is set slightly high. Staff sets the m ni num
threshold for protecting Verizon from Type | error by
determ ni ng what proportion of nmetrics are likely to fail when
parity exists and conputing the expected Performance Score
t hese netrics would produce. Rather than the 5% poi nt used by
Verizon (which equates to -0.16922 for Resale, -0.17129 for
UNE, -0.31909 for Trunks, and -0.19705 for DSL), Staff
declares that the m ninum threshold should be -0.154 for each
MOE. Any score worse than -0.154, according to Staff, is
wor se than one woul d expect if parity existed, whether scoring
agai nst a statistical parity measure or a bright-1line
benchmar k.

Furthernore, Staff argues that the point at which
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Veri zon’s NHPAP i nposes the maxi num penalty, the entire anmount
all ocated to the particular MOE, is set well beyond the point
where | ack of overall parity can be declared with near
certainty, thus ensuring that CLECs will suffer extreme

di scrimnatory harm |l ong before any cap is reached. Staff
argues that the effect is to insulate Verizon fromthe
financial responsibility it clainms to assune. Staff proposes
to compress the conversion tables to create a stronger
incentive for conpliant behavior by Verizon, thus protecting
the conpetitive marketplace in New Hanpshire. The rationale
Staff utilizes has the virtue of being statistically valid,
Staff asserts, and is otherwi se not dissimlar to Verizon’s.
The major difference is that Staff’s proposal sets the maxi num
threshold first, the point at which non-parity is certain and
the full cap should be assessed. Staff then works back, in
decreasi ng equal -sized increnments, to reach the statistically
valid m ni mum t hreshol d.

I n support of its recomendation that the Comm ssion
shoul d adopt the PAPA as an overlay to an anended NHPAP, the
Staff identified the PAPA's two-fold objectives: to be
under st andabl e by all parties and to induce conpliance by
Verizon-NH. I n achieving those objectives, the PAPA deals

with the problem of small sanple size in rural New Hanpshire
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by | ooking at Verizon-NH s nonthly performance, not in the
single nonth, but at each current nonth and the prior nine
months as a rolling average. Staff argues that such an
approach is possible because Verizon has been reporting C2C
data to the Conm ssion since March 2001. As a result, Staff
argues the PAPA's determ nations are nore reliable than those
of either the NHPAP or the PIP.

The PAPA's basic prem se is that parity exists between
Verizon-NH and CLEC service when, half of the tine, Verizon-
NH s average performance of service to CLECs for each netric
is above Verizon-NH s average performance to itself, and half
of the time, Verizon-NH s average perfornmance to CLECs for
each netric is below its average performance to itself. Each
metric is either a measured netric or a counted netric.
Measured nmetrics have a specific, defined value, e.g., nunber
of m ssed appointnents®  They are conpared agai nst the
Veri zon-NH retail anal og or against a benchmark standard.
Counted netrics are those that are expressed in a percentage
that is conpared to Verizon-NH s percentage, e.g., percent of

on-time delivery.

8 As proposed in the PAPA, neasured netrics are conpared against the
nedi an rather than the average (nean) performance, in order to avoid the
consequences of skewed distribution, but, Staff conceded, the conparison coul d
be made against the nean for all netrics if the Conm ssion so rul ed.
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The PAPA records a score of zero (0) when Verizon-NH
service to CLECs is equal to or better than Verizon-NH retail
service, and a score of mnus one (-1) when it is worse. This
scoring convention is used for service to individual CLECs and
for all CLECs in the aggregate, for individual netrics, for
all metrics in the aggregate, and all metrics within each of
Verizon-NH s MOEs. Thus, Staff argues, the PAPA neasures
parity by the distribution of 0's and -1's denonstrating
di scrimnatory behavior. A denonstration of discrimnatory
behavior relating to only one nmetric anong 200 woul d not
create a convincing denonstration of discrimnation.

Therefore, relatively small penalties are associated with each
i ndi vidual violation. |If a discrimnatory pattern enmerges in
t he aggregate eval uations, the presence of discrimnation can
be confidently declared. At that point, according to Staff,
serious financial penalties are justified.

The PAPA provides a nunber of opportunities to exam ne
Verizon-NH s behavior toward CLECs. The PAPA takes a general
view of all 200 netrics for all CLECs aggregated, down to a
view of each MOE for all CLECs aggregated, then a view of each
MOE for each CLEC, then a very focused view of each netric for
t he aggregate CLECs and for each CLEC. The PAPA also tests for

pervasi veness, according to Staff.
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Staff argues that the 10-nonth tinme period all ows
Verizon-NH to identify the service areas that require
attention in order to avoid the serious penalties that would
ot herwi se eventuate. The result, in Staff’s opinion, would be
that conpetition could grow in New Hanpshire.

Staff’s PAPA is self-executing, according to Staff; it
automatically assesses penalties up to the full 1/12 of the
cap when discrimnatory behavior is denonstrated fromtesting
the (1) aggregated netrics for the aggregated CLECs, (2) the
MOE nmetrics for the aggregated CLECs, and (3) the aggregated
metrics for individual CLECs. These three tests conprise
Level 1 of the PAPA.

Level 2 of the PAPA tests for each netric separately.
Penalties for discrimnatory behavi or denonstrated by these
Level 2 tests will only be assessed at the Comm ssion’s
di scretion, as authorized under provision Il.B.2 of the NHPAP
(which permts reallocation of the nonthly bill credits anong
pr ovi si ons).

Staff asserts further that the PAPA penalties should be
distributed as follows: first, for extrene violations, pay to
CLECs the amounts necessary; second, for violations identified
i n individual CLEC data, the anmount necessary to pay

i ndi vidual CLECs a pro rata share based on the proportion of
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CLEC activity within that specific nmetric; and third, the
remai nder of the $3.1 mllion cap divided 30%to CLECs
pursuant to the PAP nmethod and 70% to a fund set up by DRED to
be avail abl e for advanced services deploynent to rural New
Hanpshire.
3. Jurisdiction

Staff argues that the Conm ssion has specific statutory
authority to inpose a performance plan, pursuant to RSAs
370: 2, 374:7-a, and 365:41. The Conmmi ssion’s authority
includes ability to order service quality standards such as
the nmetrics. Failure to neet the service quality standards
may be penalized by ampbunts over and above the amounts
proposed by the NHPAP and the PAPA. The penalty amounts woul d
be recovered, pursuant to RSA 365:41, by actions brought by
the state Attorney General and paid to the state treasurer.
Staff argues that the Conm ssion has jurisdiction to order a
sel f-executing performance plan contained in a PAP and the
PAPA by operation of the |legal doctrine of judicial estoppel.
Verizon itself requests the Conm ssion to approve a
performance plan in order to obtain approval of its §271
application fromthe FCC. According to Staff, Verizon's
subm ssion of a PAP for approval or disapproval by the

Comm ssion inplies Verizon' s acquiescence to the Conm ssion’s
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authority to enforce the plan up to the penalty limts of the
pl an submtted. Therefore, since the structure of the PAPA
does not contenpl ate penalties above the [imts contenpl ated
by Verizon’s proposed NHPAP, Staff concludes that Verizon is
estopped from contesting the Comm ssion’s jurisdiction to

i npose the PAPA.

For support of its jurisdictional argunent, Staff refers
to the actions of the Pennsylvania Public Uilities Conm ssion
(PAPUC) during its consideration of Verizon's 8271
application. The PAPUC nade a positive recommendation to the
FCC of Verizon PA's 8271 contingent on w thdrawal of the
conpany’s | egal challenge to PAPUC authority. Verizon PA
withdrew its challenge. Staff states that the situations are
“virtually the same” and that the FCC recogni zed that Verizon
was effectively estopped from chal |l engi ng the PAPUC s
authority in the future.

The Staff also argues that the principles of statutory
construction conmpel a conclusion that the Comm ssion has
authority to inpose a performance plan. According to Staff,
wi t hout that authority, the overall purpose of the
Tel ecomuni cati ons Act of 1996 would be obstructed. Staff
argues that would be an illogical result, nullifying the wl

of the legislature, and that pursuant to tenets of statutory
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construction as applied in New Hampshire case |law, a different
result nust be construed, i.e., that authority nust be

i mplied.

V. COWM SSI ON ANALYSI S

A. Metrics

As Staff notes, RSA 370:2 authorizes the Comm ssion to:

ascertain, determne and fix adequate and serviceable

standards for the neasurenment of quality, ... or other
conditions pertaining to the perform ng of its service,
or to the furnishing of its product or commvodity, by any
public utility, and to prescribe reasonabl e regul ations
for exam nation and testing of such service, product or
commodity, and for the neasurenent thereof.
Metrics, as understood in the carrier to carrier context, are
measures of the quality of service performed by Verizon for
its whol esal e custoners, the CLECs, together with “reasonabl e
regul ati ons” for the exam nation, testing and nmeasurenment of
such quality of service.

The approach taken by all the parties to this docket, as
articulated at the pre-hearing conference and throughout the
course of this proceeding, was to begin by adopting the New
York metrics and then consider certain New Hanpshire-specific
metrics. At hearing on Novenber 27, 2001, the Parties and
Staff represented that they had reached an agreenent regarding

metrics, not yet reduced to witing, and that netrics woul d

not be contested at hearing. The Stipulation, filed February
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13, 2002, and signed by Verizon, Network Plus, and Staff
represents a partial consensus anpng the active participants
as to what New Hanpshire-specific nmetrics should be added to
the New York metrics. Two of the five active participants,

t he OCA and AT&T, chose not to sign the Stipulation. W nust
consi der the reasons for those choices, as reflected in the
record.

By letter filed February 20, 2002, the OCA expl ai ned
that it decided not to sign the Stipulation because, although
it is good “as far as it goes,” the Stipulation does not
include netrics to adequately measure many subtle and harnfu
anti-conpetitive practices. The OCA stated that its decision
not to sign was based on information |learned in the course of
anot her docket, DT 01-151. The OCA presented no alternative
or additions to the nmetrics produced by the Stipul ation and
did not indicate opposition to the Stipulation “as far as it
goes.”

AT&T' s decision not to sign the Stipulation hinges on one
clause. By letter dated February 20, 2002, AT&T objects to
Section 2(d), Section 2(d) reads, in full:

The Parties agree that it is appropriate to add

certain nmetrics to the NY C2C Guidelines or to

nmodi fy certain nmetrics currently contained in the NY

C2C Gui deli nes, such additions or nodifications to
be applicable only in New Hanpshire. The Parties
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have agreed to these additions and nodifications in
New Hanpshire as a negotiated conprom se. Adoption
of these additions and nodifications does not inply
that the additions or changes are appropriate
anywhere except in New Hanpshire, and all parties
reserve all rights with respect to the adoption of

t hese additions and nodification in other states.
Pursuant to this paragraph, Attachment B reflects
the follow ng additions and nodifications to the NY
C2C Cui del i nes:

Amend nmetrics OR-5-01 and OR-5-03 to
reflect a ranp-up of the UNE fl owthrough
rate, as follows:

Cal endar Quarter OR-5-01 OR-5-03
Tot al Fl ow- Achi eved Fl ow-

Through (% Through (%

4th Q 2001 65 90
1st Q 2002 68 92
2nd Q 2002 70 93
374 Q 2002 73 94
4th Q 2002 78 95
1st Q 2003 80 95

We find that the ranp-up period does not appear overly
| ong, and the second quarter of the period is about to el apse.
Ot her than a conclusory reference to data filed with the
Comm ssi on, which no other participant has had opportunity to
chal | enge or explain, AT&T provided no evidence to
substantiate its claimthat Verizon is already neeting the
hi ghest standard. We do not, on the basis of the record
before us, find support for inmediately inmposing the 80% and

95% netrics, rather than permtting the ranp-up to continue.
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The OCA's February statenment indicates disconfort with
the extent of the metrics, inplying that additional netrics
may be warranted. We acknow edge that neasuring whol esal e
performance is a conplex and difficult process. As is
anticipated in the Stipulation, we and other state conm ssions
continue to refine the process. Accordingly, in the absence
of any articul ated proposed additions and given the support of
both Network Plus, a CLEC, and the Comm ssion Staff, we
consider the netrics contained in the Stipulation as filed to
be reasonable for use in nmeasuring Verizon s whol esal e
performance and we find that approving the metrics Stipul ation
is in the public interest.

B. Authority to Order Performance Pl an

Al t hough an approved performance plan is not required
specifically by 8271, the FCC recently explained that a state
conm ssion’ s approval and active oversight of a performance
nmoni tori ng and enf orcenment mechani sm provi des evi dence that
adequate incentives exist to foster post-entry checkli st
conpliance. Application of Verizon Pennsylvania Inc. to
Provi de | n-Region, InterLATA Services in Pennsylvania, FCC 01-
269, CC Docket No. 01-138, 91127-129 (issued Septenber 19,
2001). Verizon filed its proposed C2C guidelines and its

NHPAP as part of its efforts to neet the requirenments of 8271
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of the TAct in order to obtain authorization to provide in-
region interLATA service. In its brief on the issue of
jurisdiction, Verizon states that it voluntarily submtted its
NHPAP as “a sel f-executing enforcement nmechanismto assure its
ongoi ng conpliance with the Tel ecommuni cati ons Act of 1996
foll owing authorization to provide interLATA services in New
Hanmpshire.” In effect, Verizon seeks approval of an
enforcenment plan to show the FCC its readi ness for 8271
approval .

Verizon clainms that the Conm ssion has no authority to
make significant changes to the filing that expand the risk of
or amount of penalties beyond that which Verizon itself is
willing to incur. Verizon Brief at p. 5. On the other hand,
Staff, AT&T, and the OCA assert on various theories that the
Conmi ssi on possesses authority to inpose and enforce a
performance plan of our own design and to assign penalties for
the public interest. We must confront the issue of our
authority before proceeding to analyze the nerits of any of
t he proposed performance plans. As we noted in our recent
Order No. 23,734 (June 28, 2001) in Docket No. DE 01-023,

Conmpl aint of Guillenette, citing Appeal of Public Service Co.
of New Hampshire, 122 NH 1062, 1066 (1982), it is a matter of

| ong- est abl i shed New Hanpshire | aw that the Comm ssion “is
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endowed with only the powers and authority which are expressly
granted or fairly inplied by statute.” Further, our
“generalized powers of supervision” over utilities are not a
source of additional authority. Id. Power and authority that
is not granted is withheld. State v. New Hanpshire Gas &

El ectric Conpany, 86 NH 16, 163 A 724 (1932). Hence, the
scope of our authority to, in the first instance or

i ndependently, create and enforce a plan containing self-
executing penalties paid to CLECs nust be found in or inplied
by New Hanpshire statutes. On the other hand, we find no
statutory obstacle to accepting a proposal from Verizon that
we i ndependently |lack authority to require. It is thus

i nportant to distinguish between plans that we can require and
pl ans that we can approve or allow.

RSA Chapter 365 expressly grants the Comm ssion a number
of powers to investigate a utility’'s performance in relation
to its custonmers, and to take specific actions against the
utility for inadequate service and for violations of |aws or
Comm ssi on orders. For exanple, RSA 365:29 in conjunction
with RSA 378:10 grants the Conm ssion authority to order a
utility to pay refunds to prevent unreasonable prejudice or

di sadvantage to custoners, Ganite State Transm ssion, Inc. V.

State, 150 NH 454, 202 A2d 236 (1964); and RSA 365:41-43
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grants the Conm ssion authority to determne that a utility is
subject to civil penalties for violations of public utility
| aws, rules or orders.

In Guillenette, we reviewed the parameters of authority
provi ded under RSAs 365:1, 365:2, 365:3, and 365:41. In that
case, a custoner sought conpensation for alleged harmto home
appl i ances caused by voltage fluctuations. In our order
defining the scope of our investigation in that case, we
concluded that we | acked authority to award an i ndi vi dual
utility custoner civil damages for harm caused when a utility
has supplied deficient quality service. |Id. at 11-12. CQur
reparations authority under RSA 365:29, we noted, is limted
to ordering return of paynents nade within the preceding two
years. Id. at 11. In Guillenette, we also affirmed our
statutory authority to hold a utility responsible to pay civil
forfeitures pursuant to RSA 365:41. Id. at 18-19. 1In the
case of penalties assessed under RSA 365:41, the paynents are
made, not to the custoner, but to the general fund (“state
treasurer”).

Appl yi ng the above tenets to the instant case, we can
readily observe that the Conmm ssion possesses authority to
order reparations in the formof bill refunds for substandard

whol esal e service, up to the full value of bill paynents nade
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by the affected CLECs to Verizon over the preceding two years.
RSA 365: 29.

To the extent that paynments to CLECs under the PAP, PIP
or PAPA do not exceed the paynents nade by such CLECs in the
preceding two years, we possess the statutory authority to
enf orce di sgorgenment by Verizon of such paynments. |Id.

Further, under RSA 365:3, we note that it would be possible to
accept a self-enforcing, future-looking perfornmance assurance
pl an, if proposed voluntarily by Verizon to settle present and
potential future clainms of substandard service. That is, a
formal hearing is not required by the statute as a
precondition to assessing bill refunds, at |east where Verizon
has voluntarily accepted the plan set out to trigger

responsi bility for such refunds.

To the extent a performance assurance plan contenpl ates
payments to CLECs in anpunts above their bill paynments to
Verizon over the preceding two years, there appears to be no
express statutory authority to require such conpensation.
However, we believe RSA 365:3 permts us to accept a voluntary
proposal by Verizon to pay CLECs beyond the |evel of their
recent billings. Further, so long as such a voluntary filing
isinthe formof a tariff, it would have the force and effect

of law. Appeal of Pennichuck Water Works, 120 N. H 562, 566
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(1980). However, because we believe our authority is limted
to approving a voluntary reparation plan, we find that we are
unable to require Verizon to make substantive changes to its
pr oposal

Qur statutory authority to order penalties for violations
of law, rules or orders permts us to order paynent of the
forfeiture to the state treasurer, and to no other payee. RSA
365:41. Apart fromthat authority and our authority to order
reparation under RSA 365:29, no other statutory authority
exists to require that paynments for substandard performance be
made to a payee such as DRED

C. Standard of Approval

In its Comments in this docket, Verizon cites the

deci sion of the FCC in the New York 8 271 Approval Order,

concerning the elements of a performance plan likely to foster
post-entry checklist conpliance. W agree the FCC has
identified the key aspects required in a successful

per f or mance pl an:

. potential liability that provides a nmeani ngful and
significant incentive to conply with the designated
performance standards;

. clearly articul ated, pre-determ ned neasures and
st andards, which enconpass a conprehensive range of
carrier-to-carrier performance;

. a reasonable structure that is designed to detect
and sanction poor performance when it occurs;

. a sel f-executing mechani smthat does not | eave the
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door open unreasonably to litigation and appeal;

. reasonabl e assurances that the reported data is
accur at e.
ld. at § 433.

We agree with AT&T as to the proper purposes of a
performance assurance plan: assuring pronpt enforcenent of
appropri ate consequences w thout the delays of an adjudication
and appeal s process, and including incentives high enough to
exceed the benefits Verizon-NH m ght derive by inhibiting
conpetition. All the plans presented to us distinguish
bet ween harmto the CLECs affected by poor perfornmance and
harmto the public interest generally fromthe resulting
stifling of conpetition. Such distinctions should be
preserved in any plan we approve.

In addition, we find that any perfornmance assurance pl an,
in order to neet the standards for whol esale service in New
Hanmpshire, and to prevent backsliding after Section 271
approval is granted, nust take a nulti-faceted approach to
defining substandard performance and assessing penalties, both
from measure to nmeasure and for any given neasure or set of
measures over time. A nulti-faceted plan of standards and
penalties is necessary to prevent the ILEC from achi eving
parity on certain netrics, at the expense of effort needed to

achieve or maintain parity on other netrics, and then shifting
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performance efforts in the event performance standards are
shifted to address the area of poor performance. Plans nust
al so ensure that performance problens that are likely to
adversely inpact conpetition are addressed sufficiently early
and with high enough penalties to inhibit patterns of non-
conpl i ance.

No plan for statistically measuring Verizon's whol esal e
performance is perfect. As explained by Staff’s consultant
Pl ager, statistical assessnment of conpetition substitutes
observations of the ILEC s busi ness processes for observations
of actual market share, so statistical significance is used
only as a surrogate for the ultimate fact in question: inpact
on conpetitors and on conpetition in New Hanpshire. It is
with this understanding in mnd that we review the plans
offered by the parties.

D. Staff and Intervenor Proposed Pl ans

We | ook first at the proposed PIP, offered by AT&T. The
PIP is built on the framework of the PAP, and shares nmany
el ements. The chief difference between the PIP and the PAP is
t he proposed use of a different statistical nmeasure of the
confidence at which parity is declared. The PIP proposes to
“bal ance” Type | and Type Il statistical error. VWhile this

approach has sonme intuitive appeal as a way of equalizing the
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risk that either the CLECs or Verizon will be deprived of a
benefit (parity treatment or freedom from unfounded
penalties), it creates instability in the determ nation of
Type | error. On the record presented we cannot approve the
Pl P.

Simlarly, we will not substitute the PAPA for the NHPAP.
We reject the PAPA as a stand-al one process as it does not
have the PAP' s track record, the PAP s nonthly penalty
approach, and the NHPAP' s ability to identify |ack of
statistical parity in a fewnmetrics in a particular nonth and
provi de financial penalties for individual violations.
Neverthel ess, in the discussion below we note that certain
beneficial aspects of the PAPA can and shoul d be inpl enented
al ongsi de Verizon’s proposed whol esal e perfornmance assurance
program

E. The NHPAP

After review ng the volum nous record in this case and
recent rulings by the FCC regardi ng performance plans and 8271
applications, we are persuaded that, when considered in the
context of the exercise of our broader authority to further
defi ne and penalize violations of performance standards, the
NHPAP, with certain evolutionary adjustnents, is in the public

interest. Furthernore, we find that creating a performance
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pl an based on Verizon’s proposed NHPAP has the advant age of
avoi ding protracted litigation over the extent of our
authority, which potentially could delay the inplenmentation of
any performance pl an.

The NHPAP, with its four MOE categories, conbined with
Special Protections and Critical Measures provisions, provides
a useful organizing principle for beginning the conpl ex
perfornmance assurance task. Staff correctly notes that the
NHPAP suffers froma | evel of conplexity that raises questions
about whet her managers can understand what is expected of them
and respond with sufficient focus to avert substandard
performance. W note that, in New York, the repeated
triggering of low levels of penalties for certain netrics has
not thus far led to adequate inprovenent in perfornance.

Staff Comments on MOE Threshold, at 2. Further, as noted

bel ow, the level of penalties Verizon would likely ever pay is
actually much | ower than the level of penalties to which
Verizon claims it is exposed.

Despite these drawbacks, there is nerit to allow ng
Verizon to inmplenment the NHPAP. The NHPAP is identical to the
NYPAP and the Massachusetts PAP, so Verizon will be able to
draw on the experience it has gained inplenmenting it in those

states. The CLECs al so have cone to understand the workings
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of the PAP, as evidenced by AT&T s withdrawal of its own PIP

and support for a PAP structure in Virginia recently. See,
AT&T Communi cations of Virginia, Inc.’s Proposed Performance
Assurance Pl an, Establishment of a Coll aborative Commttee to

| nvestigate Market Opening Measures, Virginia S.C C. Case No.
PUC00026 (August 8, 2001). Thus, the |level of convolution in
t he determ nation of sub-parity performnce and associ at ed
penal ti es does not render the NHPAP unworkable. Further, if
t he NHPAP is augmented by the principles of the PAPA approach
and the Staff Appendix A, the conbined effect would provide
sufficient and graduated penalties over tinme that are needed
to prevent chronic substandard performance on any given set of
metrics.
In addition, the parties proposed certain enhancenents to
t he NHPAP. To the extent such changes are advi sable, they
shoul d be viewed in light of the FCC s recognition that:
states nmay create plans that ultimately vary in their
strengt hs and weaknesses as tools for post-section 271
authority monitoring and enforcenent...[and] devel opnent
of performance nmeasures and appropriate renmedies is an
evol uti onary process that requires changes to both

measures and renedi es over tine.

Application of Verizon Pennsylvania Inc. to Provide
| n- Regi on, InterLATA Services in Pennsylvania
(Pennsyl vania 8271 Order) FCC 01-269, CC Docket No. 01-
138 (issued Septenber 19, 2001), paragraph 128.

In this context, we expect that Verizon will agree to
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evol utionary inprovenents identified below with respect to its
NHPAP, as it has in sister states, to better serve the goals
of the TAct and the interests of New Hanpshire

t el ecommuni cati ons custoners.

AT&T, the Joint CLECs and Staff each proposed revisions
to the NHPAP, which we now address. AT&T recomended
additional daily penalties for Verizon's failure to make
timely and accurate reports. While we find that penalties for
| ate reporting could enhance our ability to inplenment the
performance plan, we decline to accept ATT s specific
proposal. However, we inform Verizon that the tinely
performance of its obligations under the NHPAP is hereby
ordered and will be strictly enforced.

The Joint CLECs join with AT&T to recomrend that the
penalty cap in the NHPAP be increased from 36%to 39% as in
New York. While the specific event that triggered the
increase in penalties has not occurred in New Hanpshire,
neither had it occurred in Massachusetts when Massachusetts
adopted the sanme overall penalty cap. As New Hanpshire is a
smal |l er market, and a smaller part of the overall Verizon
operations, there is reason for concern that performance may
be allowed to slip further with respect to conpetitors in our

state, as opposed to states with | arge urban markets such as
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Massachusetts and New York. By the sane token, a penalty of
39% of New Hanpshire net incone is a significantly smaller
portion of Verizon’s overall net inconme than a correspondi ng
percent age penalty in Massachusetts and ot her New Engl and
states. Accordingly, we expect that Verizon will concede that
the penalty cap should be at | east as high as it has been in
Massachusetts and ot her New Engl and states and we will so
order as an appropriate evolutionary change to the filing.

Joint CLECs al so ask that Verizon’s NHPAP Al |l owable M ss
Tabl e be revised to match the sane table in the New York PAP,
so that a 95% benchmark is applied to sanple sizes of |ess
than 10 and |l ess than 20. The proposed NHPAP uses a 90%
benchmark for sanple sizes of |ess than 10, which, in the
Joint CLECs’ view, unnecessarily dilutes the standard. W
find it unnecessary to nodify the benchmark because we believe
that the 90% confidence | evel for sanple sizes below 10, and
95% for sanple sizes below 20 reasonably does not hold Verizon
to a standard of absol ute perfection.

The Joint CLECs join Staff in recomending that penalties
be paid in cash rather than credits. Verizon has agreed to a
revision of this provision in Vernont and the DQJ has
recommended that the FCC adopt the revised PAP for Vernont as

part of its 8271 review. G ven Verizon’s acqui escence to
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maki ng cash paynents in Vernont, until Verizon can uniquely
identify on wholesale bills a credit attributable to a PAP
paynment, we find it reasonable to require such an evol utionary
change to the NHPAP. Accordingly, until it can uniquely
identify credits attributable to a NHPAP paynent on whol esal e
bills, we will require Verizon-NH to make such paynents to

i ndi vi dual CLECs by check to the extent that the NHPAP paynent
exceeds the unpaid portion of the CLEC s current bil

(i ncluding any arrearage). We also note that the NHPAP, at
page 20, provides for paynent by check to CLECs that

di sconti nue taking service from Verizon-NH and have no

out standi ng bill bal ance.

The Joint CLECs recomend revising the NHPAP to incl ude
penalties for Verizon's failure to neet the billing and
speci al access netrics agreed on in the Stipulation. W find
such revisions unnecessary in |ight of the conditions we have
advi sed Verizon that we will require as a condition of a
positive recomendation to the FCC for Verizon' s 8271
approval .

The Joint CLECs recommend a mandatory annual audit of the
NHPAP process. Staff also recommends that $10, 000 shoul d be
al l ocated fromany nonthly paynents and placed in a fund to

pay for such audits. W are convinced that periodic audits
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woul d be wise. W also find that we possess adequate
statutory authority to require Verizon to fund such an audit,
see RSA 365:37, and therefore we do not need to set aside
funds from PAP or PAPA to provide for an audit. W find it
unnecessary to establish an audit schedule at this tinme, but
will conduct audits as we deem necessary.

Penalties | evied pursuant to the NHPAP, the Joint CLECs
urge, should not negate remedi es provisions in individual
i nterconnecti on agreenments. The NHPAP shoul d i nclude | anguage
to that effect, as well as |anguage permtting individual
i nterconnecti on agreenent renedies to be renegotiated as the
agreenments expire, consistent with the NYPSC s 271 Order. W
agree with Joint CLECs that the NHPAP and any penalties
assessed under our separate authority under RSA 365:41 shoul d
not be netted agai nst contractually-mndated paynents under
Verizon’s interconnection agreenents.

The Joint CLECs al so object to Verizon-NH s revision of
t he New York PAP s scoring nethodol ogy. The Joint CLECs
assert that the proposed NHPAP contains a “nodified Z
statistic” without justification. Again, the Joint CLECs
state that this revision was rejected by the Pennsylvania ALJ.
We have reviewed the statistical argunents made by the Joint

CLECs, and the evidence provided by witnesses for Verizon,
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AT&T and Staff, and have determ ned that the “nodified Z
statistic” is appropriate for use in identifying degrees of
sub- par performance at vari ous confidence | evels.

Finally, Staff has proposed that the conditional m ss
scores (-1) be revised based on a | ook back to the previous
two nonths, rather than waiting for the two-nmonth del ay that
is provided in the Verizon NHPAP. Verizon has agreed to this
change in Vernont in connection with its Section 271 filing
relating to that state. W believe that Verizon should adopt
t he sanme approach in New Hanmpshire, and that this revision is

an evol utionary change.
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F. Overlays: Appendix A and the PAPA

AT&T recommends that penalties higher than those set out
in the NHPAP be assessed for poor performance, in order to
account for harmto the public interest. Staff inplicitly
argues for a simlar increase in the ranp-up of penalties, at
|l east in the MOE segnents, in its proposed changes to Appendi X
A of the NHPAP (the scale of performance scores and associ ated
penalties for MOE performance).

We agree with AT&T that if the NHPAP were an excl usive
remedy, the |level of penalties to which Verizon is exposed
would not likely incent parity performance, but would | eave
whol esal e custoners in New Hanpshire at risk of “pay to play”
performance on the part of Verizon. Verizon's scale of
graduated | evel s of confidence of sub-parity performance and
associ ated graduate penalties starts at the 95% confi dence
| evel, as does Staff’s Appendix A.° In Verizon's case,
however, the maxi num penalty is not reached until the
confidence of sub-parity performance reaches well over
99.999% In Staff’'s Appendix A, the maxinum penalty is

reached by the tine confidence of |ack of parity reaches 97.5%

° Staff and Verizon disagree slightly on the calculation of the Ievel
of sub-parity perfornmance scores that is associated with a 95% confi dence
level of lack of parity. That disagreenent is not inportant to the discussion
of the difference in the two versions of Appendi x A
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in the case of resale, and between 98% and 99.99% in the case
of UNEs, interconnection and DSL.

The goal of a PAP is to assure parity performance. For
regul atory purposes, it is not necessary to go beyond the
confidence | evel corresponding to a virtual certainty of |ack
of parity. Verizon’s proposal is analogous to the extrene
confidence | evels demanded in determ ning the all owable
variance in voltage for a delicate electronic machine, for
exanple. In such a situation, confidence to “five 9s” may be
requi red, because it is known for a fact that the machine wll
not tolerate greater variance in voltage. |In the case of a
determ nati on whether parity exists in performance, over a
range of 50 or nore individual nmetrics with different weights,
conmmon sense advi ses that once we are 99.0% sure parity has
been m ssed, we are as sure as we ever can be or need to be
that parity has been m ssed; we have no reasonabl e doubt.

| f the purpose of setting a confidence |evel associated
with the maxi mum | evel of penalties is to set the upper end of
the range of confidence at virtual certainty, then Staff’s
approach nore closely achieves this result. 1In effect,
Verizon’s scaling results in a range of penalties up to
roughly half those that could conceivably be inmposed under

Staff’s Appendi x A. Said another way, while nomnally putting
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$10.6 mllion at risk under the MOE segment of Verizon's
NHPAP, Verizon’s proposal in practice would |ikely put only
about half that ampount at risk.® Thus, Verizon's claimthat
$10.6 mllion is enough exposure to create an incentive to
achieve MOE parity would not settle the issue of whether the
NHPAP wi || create that incentive, even if it were true. That
is, we would still have to determ ne whether, absent Staff’s
Appendi x A, the NHPAP woul d provi de adequate MOE i ncentives.
Verizon itself points us to the standard we should use to
det erm ne whether a penalty schenme will be sufficient to
incent the parity we require between whol esale and retail
performance. Verizon cites the maxi mum penalty a nunmber of
times to reassure the Comm ssion that it is exposed to
sufficient risk to incent parity performance. However, its
MOE penalty scale significantly reduces Verizon' s risk of
reaching this maxi num We are persuaded by Staff, the Joint
CLECs, AT&T and the OCA that the financial risk that Verizon
wi Il incur under the NHPAP is not, by itself, enough to incent
parity, given the small size of Verizon-NH when conpared to
Verizon corporate, where staffing and expenditure decisions

are made. Graduating the penalties between the m ninmum at 95%

10 Note that these penalty caps assune Verizon's proposed overall cap of
36% not the 39% cap we approve above.
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confidence, and the maxi num at 99. 0% confi dence, would ensure
that the maxi mum penalty is achieved by the time sufficient
failure on sufficient netrics exists to be virtually certain
that Verizon is providing substandard performance.

In addition, we find that the PAPA's ability to identify
patterns of behavior in advance, giving notice to the ILEC
that certain business practices nust change in order to avoid
penalties for discrimnation, is a valuable addition to the
protections afforded to the nascent conpetitive market in New
Hampshire. The PAPA also allows us to exam ne the conbi nation
of performance variables (CLECs, MOEs, netrics and tinme) from
a variety of perspectives, so that concentrations of poor
performance can be spotted and penalized. W consider the
PAPA' s tracking of performance over tine and through a series
of filters an enhancenent to our oversight ability, and
particularly useful in our small state. W are persuaded that
t he useful ness of the PAPA information will augnent the NHPAP
to assure Verizon's whol esale service quality w thout
triggering the so-called “pay to play” aspect that would be
extrenely detrimental during this precarious transition froma

monopoly to a conpetitive environnment in New Hanpshire.
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G Process for Augnenting NHPAP

Havi ng addressed the nerits of the three performance
pl ans, we consider further the question raised as to our
authority to inpose any plan w thout Verizon' s acqui escence.
Verizon clains that the Conm ssion has no authority to expand
the risk beyond what Verizon itself is willing to incur.
Staff, AT&T, and the OCA assert that we have authority to
i npose and enforce a performance plan that we find reasonabl e,
and to assign penalties for the public interest. The real
extent of our authority |lies somewhere in between. W cannot
order, although we may accept, a performance plan that
i nvol ves paynents to custonmers beyond their billings for the
| ast two years. For this reason, we are |limted to Verizon's
voluntary NHPAP filing, subject to evolutionary changes
addressed above, for authority to direct paynments in the
amobunt s suggested by Verizon to CLECs harned by Verizon’s
subparity performance.

As Verizon conceded in its comrents during the hearing on
its section 271 filing, its proposed performance assurance
pl an “does not reduce the Conm ssion’s authority in any way.
So, whatever other authority the Conmm ssion has, it would
retain. The PAP does not take away from the Comm ssion’s

authority.” Transcript, DT 01-151, February 6, 2002, p. 67.
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Accordingly, we have the authority, under RSA 365:41, to find
Verizon in violation of our orders if it fails to neet the
requi renments enbodied in the non-evol utionary changes we adopt
herein, specifically the Staff Appendix A and the PAPA 10-
month review. OQOur authority to exact civil penalties is
l[imted to $25, 000 per violation, and paynments nust be made to
the state treasurer, so no single proposal advanced by any
party for additional penalties beyond the NHPAP can be
i npl enent ed exactly as proposed.

To address the need for swifter recognition of the
maxi mum probability of substandard performance (the Appendix A
i ssue), and for recognition of the pattern of repeated
violations over tinme (the PAPA issue), we will need to fashion
a set of standards and associated violations that fit within
the parameters of our authority under RSA 365:41. The
definition of violations and penalties under RSA 365:41 was
not explored fully on the record of this docket. Vhile
several parties alluded to our authority under RSA 365:41 and
AT&T suggested that RSA 365:41 should be applied to each
specific benchmark or parity standard contained in a
performance plan, no party set out a conplete proposal for
definitions of violations and associ ated penalties that was

cast in the framework of the statute.
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Accordingly, we go no further in this Oder than to
suggest how such viol ati ons m ght be defined, and how
penal ties m ght be assessed, consistent with our findings that
Staff Appendi x A and the PAPA should be reflected in Verizon's
performance assurance schenme in order to ensure that the plan
adequat el y addresses the scope of possible forfeitures, and
t he variable conbinations of nmetric failures that can indicate
| ack of parity.

Wth respect to the Appendi x A issue, one possible
approach would be to determ ne that between 95% m ni num
confidence of non-parity and 99.0% virtual certainty of non-
parity, each equal increnment of increased probability of non-
parity! shall constitute a separate violation of our standards
of performance in providing service to CLECs. For each of
these, a civil penalty of $25,000 would then be assessed, |ess
t he amount already paid by Verizon to CLECs under the NHPAP.
Consi stent with our determ nation that Verizon's NHPAP in
t heory provides for an adequate | evel of potential penalties,
however, such civil penalties in the aggregate woul d not
exceed the cap for each MOE. Wth respect to the PAPA

i ssue, once parity were determned to the appropriate Level 1

11 Wich, we note, are associated with ever-increasing nunbers,
severities, or weightings of failure to neet the metrics to which Verizon has
agr eed.
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or Level 2 confidence level, each failed nmetric beyond the
cut-off level of parity in metrics (typically 50% but a
| arger anmount in smaller sanple sizes) could constitute one
vi ol ation, subject to a per-violation penalty of $25,000, up
to an overall cap as proposed in the PAPA

To create a process that is as self-executing as the | aw
and due process will allow under RSA 365:41, for each of the
viol ations determ ned under Staff Appendix A and the PAPA, we
could enploy the followi ng process: Once Staff had reviewed
the nonthly NHPAP reports, and determ ned that a violation had
occurred, it would forward a notice of violation and proposed
penalty to Verizon, with the workpapers showing the violation
and the associ ated penalty, based on Verizon's filed
performance scores. Verizon would have an opportunity to
contest the finding of a violation (as in the case of
reporting errors, violation calculation errors, penalty
calculation errors), and to request a hearing if evidence is
required to resolve an outstanding dispute as to the violation
and the penalty. Should Verizon have no basis to contest the
proposed penalty upon notice of violation, or decline to
appeal the determ nation of the penalty after unsuccessfully
contesting the penalty, it would pay the civil penalty

directly to the state treasurer. Should Verizon fail to pay
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the penalty, the matter would be referred to the Attorney
CGeneral for enforcenment as provided in RSA 365:43 and 44.

Because this process was not considered by the parties
during the hearings on this docket, we will not inpose it
wi t hout further proceedings, to give all affected parties the
opportunity to comment on it. W wll open a docket for this
pur pose, and solicit conment on the proper definitions of
violations, the proper forfeitures to be associated with each
such violation, the process for determ ning violations and
assessing forfeitures, and simlar details of inplenmentation
under RSA 365:41. Verizon will have an opportunity to explore
further the statistical errors it clainms were present in the
Staff Appendi x A tables. W consider that our specific
approach to exercising our authority to reflect the Appendix A
and PAPA standards and associ ated penalties will benefit from
the input of the parties to this docket, and other interested
parties.

H.  CONCLUSI ON

As noted above, a successful performance plan nust
satisfy five key aspects. As filed, the Verizon NHPAP, in
i solation, would not neet all five requirenents. However,
when adjusted to incorporate evol utionary adjustnents and

considered within the context of our traditional authority as
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exercised by inplenenting the Appendi x A penalty overlay and
t he PAPA penalty overlay, the NHPAP does constitute a
sati sfactory performance pl an.

First, the combinati on of NHPAP and our traditional
authority subjects Verizon to “potential liability that
provi des a neani ngful and significant incentive to conply with
t he designated performance standards.” New York 8271 Approva

Order, at 1433. The increase in maxi mum overall liability

from 36% of net income to 39% of net incone, consistent with
the evolution of the PAP in Massachusetts and New York, and
t he prospect of additional penalties for violations of parity
under the Appendi x A and PAPA overl ays, should expose Veri zon
to a sufficient potential liability to incent parity in
per f or mance.

Second, the metrics we approve in the Stipulation are
“clearly articul ated, pre-determ ned neasures . . . which

enconpass a conprehensive range of carrier to carrier

performance.” 1d. Further, the NHPAP and the two overl ays
set out “clearly articul ated, pre-determ ned ... standards
agai nst which such neasures will be evaluated.” 1d.

Third, the NHPAP, when considered within the context of
our traditional authority, creates “a reasonable structure

that is designed to detect and sanction poor performance when
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it occurs.” 1d. The detection of poor performance is assured
by the reporting of performance scores, both under the NHPAP
scheme, and under the PAPA overlay. The PAPA overlay |ooks at
the same data as the NHPAP t hrough five different filters,
using the assunption that parity is m ssed when half the
nmetrics are mssed and half the metrics are nmet or exceeded.
This alternative screen of performance allows the Conm ssion
to detect poor performance over time and across nany
conbi nati ons of neasures. As for sanctions when poor
performance occurs, the NHPAP standi ng al one does not
sufficiently sanction poor performance. This problemis
addressed by the Appendix A overlay. Sinmilarly, the PAPA
overl ay addresses the need to provide sanctions for poor
performance that persists over tinme and appears in various
potential conbinations of nmetrics, MOEs and affected CLECs.
Fourth, both the NHPAP and the Appendi x A and PAPA
overl ays have self-executing elements. The NHPAP is al nost
entirely sel f-executing, by design. Only when Verizon
guestions certain penalty |levels under the Exceptions and
Wai ver Process are penalties withheld once the performance
scores fall within the levels triggering required penalties.
The record here does not reveal that the Exceptions and Wi ver

Process has been used to vitiate the self-executing aspect of
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the PAP in other states. The Appendi x A and PAPA overl ay
violations and penalties will be determ ned through conparison
of performance scores (already computed for the NHPAP) to the
standards set out in the Appendi x A and PAPA overl ays as
defined further in the proceeding to follow There should be
no contested facts to adjudicate in applying such penalties,
as the violations and penalties will be based on performance
scores that are conputed by Verizon based on its own data.
Potenti al penalties should be pre-determ ned, making the
conputati on of the appropriate penalty a straightforward

cal culation. Verizon or any other party nay contest a notice
of proposed violation on grounds we cannot now antici pate, and
l[itigation m ght ensue. |In such a case, the voluntary self-
executing portion of the performance plan (the NHPAP porti on)
wll still nmeet the fourth condition, in that it “does not

| eave the door open unreasonably to litigation and appeal .”

| d.

Finally, the NHPAP and the overlays provide “reasonabl e
assurances that the reported data is accurate,” id., because
t he Conmm ssi on possesses the statutory authority to order
audits, and we plan to audit frequently enough and in
sufficient detail to determ ne the accuracy of Verizon's

reported data.
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Taken together, the NHPAP as anended consistent with this
order, the Appendi x A overlay, the PAPA overlay, and our
penalty and audit authority, should provide reasonable
assurances that Verizon whol esale service will not deteriorate
in the event Verizon obtains Section 271 authority.

Based upon the foregoing, it is hereby

ORDERED, that the Verizon NHPAP is approved, subject to
the conditions set forth in this Order; and it is

FURTHER ORDERED, that a docket shall be opened to define
the violations and associ ated penalties to be used in
enforcing the standards set out in Staff Appendix A and the
PAPA, as descri bed above.

By order of the Public Utilities Comm ssion of New

Hanmpshire this twenty-ninth day of March, 2002.

Thomas B. Getz Susan S. Ceiger Nancy Brockway
Chai r man Conmi ssi oner Comm ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary



