DT 02-009

MERRI MACK COUNTY TELEPHONE

Noti fication by Merrimack County Tel ephone Conmpany
Pursuant to RSA 369:8,11(b)

ORDER NO 23,961

May 1, 2002

APPEARANCES: Frederick Cool broth, Esquire, of Devine,
MIlinmet & Branch, for Merrimck County Tel ephone; John
Li ght body, Esquire, of Miurray, Plunb & Murray, for TDS; Anne
Ross, Esquire, of the Ofice of Consuner Advocate, for
residential ratepayers; and Lynmari e Cusack, Esquire, for the
Staff of the New Hanpshire Public Uilities Comm ssion.
. | NTRODUCTI ON

On January 23, 2002, Merrimack County Tel ephone
Conpany (MCT) filed with the New Hanpshire Public Utilities
Comm ssi on (Comm ssion), notification pursuant to RSA
369:8,11(b), that MCT and Tel ephone and Data Systens, |Inc.
(TDS) entered into an Agreenment and Pl an of Merger dated
Novenber 15, 2001 (Agreenent). The notice provides that a newy
formed subsidiary of TDS will be merged with and into MCT,
where MCT survives and all of its stock will be held by TDS
According to the filing, post-merger TDS Tel ecomw || becone
t he parent of post-merger MCT, consistent with the ownership
structure of the other TDS conpani es.

The filing represents that the transaction as

described will have no adverse inpact on the rates, terns,

service or operation of MCT or its subsidiaries within New
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Hanpshire. Additionally, it is asserted that the jurisdiction
of the Comm ssion over the operations of the post-merger MCT
wi || not be changed.

1. CURRENT STRUCTURE OF COMPANI ES

A, MT

MCT is a New Hanpshire corporation engaged in
busi ness as a tel ecommuni cations public utility and is subject
to the jurisdiction of the Comm ssion. MCT stock is owned by
MCT, Inc., a New Hanpshire corporation and the parent conpany
of MCT. MCT provides tel ecomunications services to all or
portions of the towns of Antrim Bennington, Bradford, Deering,
Francestown, Greenfield, Hancock, Henniker, Hillsboro,
Hopki nt on, Moul t onbor ough, Newbury, Salisbury, Sutton,
Tuftonboro, Warner, Webster and W I nmot, New Hanpshire. New
Hanpshire Tel ephone Conpany, Inc. (MCTLD), a New Hanpshire
corporation and an affiliate of MCT, is a conpetitive toll
provi der, and provides intralLATA and interLATA toll service and
| nternet service. MCTLD stock is also owned by MCT, Inc.

B. TDS

TDS is a Del aware corporation and the parent conpany
of subsidiaries that provide, anong other things, |ocal
exchange and exchange access service in 28 states throughout

the United States, including New Hanpshire. TDS s whol |l y-owned



DT 02-009

-3-

subsi diary, TDS Tel ecommuni cati ons Corporation (TDS Tel ecom) is
t he sol e stockhol der of nmore than 100 i ndependent | ocal
exchange carriers (LECs) including Kearsarge Tel ephone Conpany
(Kearsarge) an independent LEC and a tel ephone public utility
operating in New Hanpshire under the jurisdiction of the
Comm ssion. TDS s 80% owned subsidiary, US Cellular, is a
provi der of wireless telecommunication services in New
Hampshi re.
[11. PROCEDURAL HI STORY

Docket No. DT 02-009 was initiated upon receipt of
the filing. MCT supplenented the filing on February 8, 2002,
with additional material concerning the proposed nerger. As a
result, the Comm ssion issued an Order of Notice on February
21, 2002, indicating it would investigate the transaction for
I ssues related to RSA 369:8; RSA 374:4 regardi ng Comm ssion
oversi ght of the management of utility operations as well as
t he safety, adequacy and accommodation of the utility service
provi ded; RSA 374:30 relative to the authority of public
utilities to transfer or | ease franchises, works, or systens
when th Conmi ssion finds it in the public good; and, RSA 374:33
relative to the acquisition being |awful, proper and in the
public interest.

The Conpany and interested parties were also notified
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of a Prehearing Conference that would be held on March 6, 2002.
The O fice of the Consumer Advocate (OCA) filed its intent to
participate in the docket on February 22, 2002.

After the prehearing conference, the Comm ssion
I ssued Order No. 23,936 laying out the prelimnary positions of
the Staff and Parties and establishing a procedural schedul e
for the docket. In accordance with the procedural schedule, the
Parties and Staff held settlement conferences on April 8, 2002,
and April 12, 2002. On April 12,2002, a Stipul ation was
entered into between MCT, Inc., TDS, OCA, and Staff that
constituted their recomendati on concerning the resol ution of
this docket. The Stipulation was submtted to the Conm ssion
on the sane day. A hearing on the docket was held before the
Comm ssion to review the Agreement on April 23, 2002.
V. COMPREHENSI VE SETTLEMENT

The Parties and Staff agreed that the transfer of MCT
stock to TDS was in the public interest and that TDS had the
requi site financial, managerial and operational abilities to
run the Conpany. The Parties and Staff also agreed that no
portion of a nonconpetitive agreenent associated with the
transaction would be included in current or future revenue
requi rements or included in any regul ated expenses reported to

the Comm ssion. The Parties and Staff stipulated simlarly
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with regard to any acqui sition prem um The Parties and
Staff al so agreed to keep current rates in effect for a period

of two years.

Specifically, the stipulation provides that MCT s
current rates shall remain in effect follow ng the closing on
the nerger, subject to the follow ng provisions:

No signatory to this stipulation will comence or
seek to commence a general rate proceeding for rates that are
to be effective prior to June 1, 2004, with respect to MCT.
This prohibition shall not apply to rate changes for one or
nore of the follow ng reasons: the adoption, amendnent, or
I mpl ementation of any rule or regul ation, requirenment, or order
of any judicial or adm nistrative body, including but not
limted to the Comm ssion; of a state or federal statute,

i ncludi ng any change in the state or federal tax; of an
accounting order or standard by any state or federal agency or
recogni zed accounting body; or the occurrence of any other
change beyond the control of MCT.

In the event that MCT petitions the Conm ssion to
I ncrease revenues to offset the changes descri bed above, the
Staff or OCA may request the Comm ssion to exam ne MCT' s

overall intrastate revenues and revenue requirenent, or the
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Conmm ssion may do so on its own notion. Likew se, in the event
that Staff or the OCA seeks to decrease revenue to offset the
descri bed changes, MCT may request the Comm ssion to exam ne
its overall intrastate revenues and revenue requirenent.
Not hi ng shall prevent any person fromrequesting prior to June
1, 2004, a rate change to be effective on or after June 1,
2004, nor shall this prevent MCT fromoffering new services
upon ternms filed with the Conm ssion pursuant to applicable
statutes and rul es.

Finally, the Parties and Staff agreed that TDS woul d
continue to supply MCT custoners with reliable and quality
t el ephone service, that they would provide certain quality of
service reports for a period of 18 nonths and that TDS woul d
mai ntain a regulatory presence in tel ephony dockets before the
Conmm ssi on.

In addition to the Stipulation, the parties provided
a copy of the Draft Master Affiliate Transacti on Agreenent
between MCT affiliates. This agreenment delimts the types of
transactions that may take place between such affiliates, and
the rate at which such affiliates will be conpensated.
V. COWM SSI ON ANALYSI S

I n considering the proposed stock transfer, the

Comm ssion is mndful of the statutory framework wi thin which
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It nmust act. We first note that we have general supervisory
authority over utilities operating in this state, requiring us
to assure that the rates are just and reasonabl e and i nposing
on us the obligation to assure citizens of this state that the
transactions as in issue here are in the public interest. As
t he Comm ssion said in New England Electric System 84 NH PUC
502 (1999), we do not read RSA 369:8, Il in isolation. We,

t herefore, cannot accept at face value the bare assertion that
the transaction conplies with the statutory standard.

In the context of the instant transaction, we conclude we
are vested with both the power and the obligation to conduct an
inquiry to verify the representati ons nade by the Petitioners.

As we have discussed in our previous decisions involving nmergers or
acquisitions of public utilities, this inquiry is guided by the
directive in RSA 369:8, Il that the transaction "will not adversely
affect the rates, terms, service, or operation of the public utility
within the state” and the requirenent in RSA 374:33 that the result
Is "lawful, proper and in the public interest.” See, Hanpton

Water Works, Inc., DWO01-215, Order No. 23,924, March 1, 2002,

at 9-10.

Accordingly, our initial inquiry here is one in which
we undertake to verify that the “transaction will not have an

adverse effect on rates, terns, service or the operation of the
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public utility within the state.” RSA 369:8, Il (b)(1). In
considering the stipulation as filed by the Parties and Staff,
the testinony at the hearing, and all of the evidence submtted
in the record, we find that the transaction neets the
applicable standard. The Stipulation provides for rates to
remain stable, it does not increase rates for an acquisition
prem um and it does not change revenue requirenments to refl ect
t he non-conpete agreenent that was entered between the
Conpanies. I n essence, it places the responsibility for those
acquisition related itenms where it belongs: on the
sharehol ders. W also note that the formula under which
affiliate transactions are conpensated, at |east as presently
provi ded by the FCC Part 32 regul ations, protects consuners
fromrisks of cross-subsidization of non-jurisdictional
affiliates. So long as Part 32 is not anended or waived, the
Master Affiliate Transacti on Agreenent adequately protects
consuners. Taking all the factors together, the transaction,
as agreed to by the Parties and Staff, does not harm
rat epayers.

In verifying the assertion nade by the Parties at the
hearing that there are no adverse effects, or no net harm
associated with the transaction, we also inquired as to whether

t he acquisition provides net benefits to consuners. The record
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reflects that there are such net benefits. Accordingly, we wll
approve the transaction and find that it is in the public good,
so long as the affiliate transacti on agreenents between MCT and
its affiliates, including the use of FCC Part 32 as now in
effect, are not changed w thout prior approval of the

Conmi ssi on.
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Based upon the foregoing, it is hereby

ORDERED, that the proposed merger of Merrimack County
Tel ephone Conpany into Tel ephone & Data Systens, Inc. is hereby
APPROVED, subject to the condition that the affiliate
transaction agreenent, including the use of the present version
of FCC Rule Part 32.27, shall apply to inter-affiliate
transactions between MCT and its affiliates, unless changed
with prior approval of the Comm ssion.

By order of the Public Utilities Comm ssion of New

Hampshire this first day of My, 2002.

Thomas B. CGetz Nancy Brockway
Chai r man Conmi ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary



