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APPEARANCES: CGerald M Eaton, Esq. for Public
Servi ce Conpany of New Hanpshire; Gallagher, Callahan &
Gartrell, P.A. by Seth M Shortlidge, Esq. for New Engl and
Power Co.; Backus, Meyer, Sol onon, Rood & Branch by Robert A.
Backus, Esq. for the Canpaign for Ratepayers' Rights; Ofice
of Consuner Advocate by M chael W Hol nes, Esq. on behal f of
residential ratepayers; and Donald M Kreis, Esq. for the
Staff of the New Hanpshire Public Uilities Conm ssion
| . BACKGROUND AND PROCEDURAL HI STORY

On Novenber 19, 2001, Public Service Conpany of New
Hanpshire (PSNH) filed a petition with the New Hanpshire
Public Utilities Comm ssion (Comm ssion) with respect to the
Ver nont Yankee Nucl ear Power Station. The Vernon, Vernont
nucl ear generation facility is the property of the Vernont
Yankee Nucl ear Power Corporation (Vernont Yankee), of which
PSNH i s a four-percent owner and the power output of which
PSNH hol ds a four-percent entitlenent.

The Novenber 19 petition included a copy of two
agreenents whereby the facility would be sold to Entergy

Nucl ear Vernont Yankee (Entergy). The petition noted that the

sale of PSNH s share of Vernont Yankee is contenplated by the
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Agreenment to Settle PSNH Restructuring (Restructuring
Agreenent) approved by the Conmm ssion in Docket No. DE 99-099.
The petition sought a determ nation by the Conmm ssion that the
transaction set forth in the petition is consistent, both as
to procedure and substance, with the requirenents of the
Restructuring Agreenent.

The Conm ssion advised PSNH by secretarial letter on
January 24, 2002 that the Conpany's filing was inadequate to
permt the Conm ssion to rule as requested. PSNH was
specifically directed to submt (1) pre-filed direct testinony
setting forth the Conpany's position on the extent to which
the bid solicitation and negotiation process maxi m zed the
benefits of the transfer to PSNH ratepayers and whet her the
proposed transacti on appropriately mnim zes the exposure of
PSNH r at epayers to decomm ssioning liability and (2) copies of
certain docunents submitted to the Vernont Public Service
Board in connection with that agency's review of the proposed
sale. The Conm ssion noted that it expected little
controversy with regard to the sal e nethodol ogy but, rather,
anticipated that the proceeding would involve a substantive
review as contenplated by the Restructuring Agreenent. See
Restructuring Agreement (Revised and Conforned Version of

Septenber 22, 2000) at lines 1411-12 ("The ternms of any such
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sale will be set forth in a definitive agreenent that provides
for a closing that is subject to receipt of all required

regul atory approvals, including that of the PUC') and 1428-29
("The PUC shall adm nister the process and approve any
resulting transaction prior to the closing").

PSNH nade the requested filing on February 11, 2002.
In the interim on February 8, 2002, New Engl and Power Conpany
(NEP), an affiliate of Granite State Electric Conpany and al so
a part owner of Vernont Yankee, submtted a petition to
intervene. The Conm ssion issued an Order of Notice on April
4, 2002, scheduling a Pre-Hearing Conference for April 24,
2002 and establishing April 19, 2002 as the intervention
deadl i ne.

On April 4, 2002, Staff counsel filed a copy of a
letter sent to the General Counsel of the Vernont Public
Service Board, confirm ng certain understandi ngs reached with
that agency with respect to Conm ssion nonitoring of the
ongoi ng proceedings in Vernont relative to the sale. One of
the issues |eft unresolved by the letter concerned Staff
access to confidential docunments submtted by Vernont Yankee
to the Vernont regulators. Accordingly, on April 12, 2002,
Staff counsel submtted a copy of a letter he had witten to

PSNH, confirm ng certain understandi ngs reached with PSNH and
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Ver nont Yankee in which PSNH agreed to furnish Staff with
certain confidential materials related to the proposed sal e.
The O fice of Consumer Advocate (OCA) advised the
Comm ssion on April 18, 2002 of its intent to participate in
t he docket on behalf of residential ratepayers. The Pre-
Heari ng Conference took place as scheduled on April 24, with
the parties and Staff neeting thereafter for a technical
session and PSNH providing Staff with certain docunents,
pursuant to Staff's April 12 letter, acconpani ed by a notion
for protective treatnent. The parties agreed upon a proposed
procedural schedul e, which PSNH requested to revise further by
notion, assented to by OCA and Staff, on April 26, 2002.
[1. PETITIONS TO | NTERVENE
There was no objection to the petition to intervene
submtted by NEP. Accordingly, the petition was granted at
the Pre-Hearing Conference. The Canpaign for Ratepayers’
Ri ghts appeared at the Pre-Hearing Conference but, when
queried, indicated that it was not seeking intervenor status
at this tine.
L. POSI TI ONS OF THE PARTI ES AND STAFF

A. Public Service Conpany of New Hanpshire

PSNH stressed its view that the Conmm ssion's

jurisdiction over the proposed Vernont Yankee transaction
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arises out of the Restructuring Settlenment Agreenment. |t
noted that, at the time the Settl enent Agreenent was signed,

t he Vernont Yankee owners had entered into an agreenent to
sell the facility to AmerGen, but that subsequently this plan
was abandoned in favor of an auction process that led to the
proposed sale to Entergy. PSNH stated that the proposed sale
to Entergy exposes ratepayers to little risk of incurring
addi ti onal decomm ssi oni ng expenses, noting a "slight risk" of
an upward adjustnment that would cost PSNH ratepayers

approxi mately $200,000. PSNH noted that the agreenent

provi des for PSNH and the other current joint Vernont Yankee
owners to buy back the plant's output fromEntergy, with a
price adjustnment mechani sm designed to protect ratepayers
shoul d the market price of electricity in New England fal
significantly below the agreed-upon price of Vernont Yankee
power .

PSNH noted that the sale agreenment with Entergy
expires on July 31, 2002 and, thus, that the joint owners
woul d li ke to consummate the transaction well before that
dat e.

B. New Engl and Power Conpany

NEP i ndicated that (1) it is the owner of a 23.89

percent share of Vernont Yankee, and (2) it was participating
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in the docket solely to advance its view that the Comm ssion
does not have direct jurisdiction over the sale beyond any
authority granted to the Conm ssion under the PSNH
Restructuring Agreenment with regard to PSNH s share. NEP

indicated that it would be filing a notion to that effect.

C. O fice of Consuner Advocate

OCA indicated that it was likely to support approval
of the sale by the Comm ssion, but had sone questions it would
need answered first. Specifically, OCA indicated it wished to
expl ore the propriety of the "buy-back"” provisions of the sale
agreenent and the extent to which ratepayers are exposed to
addi tional possible liability for decomm ssioning expenses.

D. Staff

Staff indicated that it agreed with NEP that the
Commi ssion | acks plenary jurisdiction over the sale, and that
the Comm ssion's review should be linmted to the authority
referenced in the PSNH Restructuring Settlement Agreenent.
Staff noted that it shared OCA' s concerns, that it was
wi t hhol di ng judgnent on the substance of the sale prior to the
review of confidential documents being provided by PSNH, but
that Staff was m ndful of the limted role that New Hanpshire
has in affecting the terns of the sale, given the small size

of PSNH s share and the unlikelihood of inproved terns, froma
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rat epayer perspective, were the PSNH share to be sold
separately.
V. COWM SSI ON ANALYSI S

RSA 374: 30 provides that no utility shall transfer
or lease any part of its "franchise works or system w thout
Comm ssi on approval to the extent that such franchi se, works
or systemare "located in this state.” Further, 2001 Laws
29:15, Il provides that the Conm ssion nust "[e]xpeditiously
initiate and conplete, in a manner consistent with RSA 374: 30,
the sale of nuclear generation assets |located in New Hanpshire
required by the [PSNH Restructuring Settlenment Agreenent] in a
manner that benefits all New Hanpshire custoners with stranded
cost recovery obligations associated with such assets.”

Pursuant to these provisions, the Comm ssion has
recently designated certain nenbers of its Staff to oversee
the auction of a majority interest, including the interest
owned by PSNH s affiliate North Atlantic Energy Corporation,
in the Seabrook nucl ear generation facility. The resulting
proposed transaction is now before the Comm ssion for approval
in Docket No. DE 02-075. In contrast, Vernont Yankee is not
| ocated in New Hanpshire and, thus, neither of the above-
referenced statutory provisions vest the Comm ssion with

jurisdiction over the sale itself. See Appeal of Public
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Service Co. of N.H, 122 N.H 1062, 1066 (1982) (noting that
the Commi ssion "is a creation of the |egislature and as such
is endowed with only the powers and authority which are
expressly granted or fairly inplied by statute").
Accordingly, we agree with NEP that the Conm ssion |acks
jurisdiction over the proposed sal e of Vernont Yankee to
Entergy — at |east insofar as joint owners other than PSNH are
concer ned.

The sanme is true of PSNH — with one significant
exception that PSNH itself has acknow edged. The PSNH
Restructuring Agreenent includes PSNH s consent to have the
Conmmi ssion review the sale of its Vernont Yankee interest.
The relevant provisions are included in the portion of the
Restructuring Agreement that concern the general divestiture
of PSNH s generation assets as part of electric industry
restructuring. According to the Agreenent, the objectives of
any asset auctions, including the auction of PSNH s Ver nont
Yankee sale, are "to maxim ze the net proceeds realized from
the sale in order to mtigate Stranded Costs, to provide a
mar ket - based determ nation of Stranded Costs, and to help
establish a conpetitive energy market." Restructuring
Agreenent at lines 1154-1156. The achi evenent of these

obj ectives through oversight of such transactions as the
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Ver nont Yankee sale is fairly derived fromthe statutes
explicitly referenced in the Restructuring Agreenent: the
Electric Uility Restructuring Act, RSA 374-F, as well as
statutes reflecting the Legislature's specific approval of the
PSNH Restructuring Agreenent, 1999 Laws Ch. 289 and 2000 Laws
249. Accordingly, we conclude that we have the jurisdiction
and responsibility to review the proposed sale of PSNH s
Ver mont Yankee interest to assure conpliance with the rel evant
obj ectives set forth in the PSNH Restructuring Agreenment.

To facilitate the review, the Parties and Staff have

proposed the followi ng procedural schedul e:

Dat a Requests to PSNH May 3, 2002

Responses by PSNH May 9, 2002

Settl ement Conference May 21, 2002, 10:30 a.m

Staff/Intervenor Testinony May 24, 2002

Merits Hearing May 31, 2002, 10:00
a. m

According to PSNH, a condition to the closing of the proposed
Vernmont Yankee sale is the rel ease of the First Mrtgage
secured by the assets of the facility, and the terns of the
First Mortgage Indenture require notice of redenption to be
served on the trustee of the First Mdrrtgage and the hol ders of

the First Mortgage bonds at |east 45 days prior to the
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redenption. Thus, according to PSNH, all regulatory approvals
must be in hand by June 14, 2002 to permt the requisite
notice to the First Mdirtgage trustee and the bondhol ders. The
above-referenced procedural schedule is designed to permt
this to take place, with the sale closing on or before the
expiration of the sale agreenment itself on July 31, 2002.

In these circunstances, we will approve the proposed
procedural schedule as consistent with the public interest.
The schedul e is adequate to permt PSNH to neet the referenced
deadl i nes, but does not nmke such conpliance inevitable. The
ability of PSNH to obtain the required approval of the
Comm ssi on on or before June 14, 2002 is largely a function of
the extent to which it cooperates with Staff's efforts to
obtain the necessary information to review the transaction
t horoughly. Settlement of any outstanding issues also
significantly increases the |likelihood of the conpletion of
our review well in advance of the June 14 deadline. W
t herefore encourage the parties to work cooperatively with
Staff in order to permt a neaningful and thorough revi ew of
PSNH s petition.

Based upon the foregoing, it is hereby

ORDERED, that the procedural schedule outlined above

is hereby approved as governing the proceedings in the
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remai nder of this docket.
By order of the Public Utilities Comm ssion of New

Hanmpshire this third day of My, 2002.

Thomas B. Getz Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary



