DG 01-182

NORTHERN UTI LI TIES, | NC.
Rat e Case

Order Granting Modtions for Protective Order
and Confidential Treatnent

ORDER NO 23,970

May 10, 2002
| . MOTI ON REGARDI NG CUSTOVMER | NFORMATI ON

This Order addresses two Modtions for Protective
Order and Confidential Treatment filed by Northern Uilities,
Inc. (Northern) in the context of the audit and base rate
i nvestigation being conducted in this docket. In the first
Moti on, Northern requested confidential treatment of certain
customer-specific information filed in response to Staff Data
Requests, Set Three, pursuant to RSA 91-A:5, 1V, Puc 204.05(b)
and Puc 204. 06.

The Motion requests confidential treatnent of
customer-specific information, including names and account
nunmbers of Northern custonmers. Northern also requests
protective treatnment for any additional discovery, testinony,
argunent, or briefing relative to the confidential customer
i nformation.

In its Mdtion, Northern states that: (1) the

custonmer-specific information is information Northern takes
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measures to protect fromdissem nation during the ordinary
course of business; (2) release of the customer information
would likely result in an invasion of privacy for the affected
custonmers; (3) the custoners identified in the data responses
are not parties to the present proceeding and thus are not in
a position to request protective treatnment; and (4) the
Conmi ssi on has previously deemed custoner-specific information
to warrant protection from public disclosure and cited Public
Servi ce Conpany of New Hanpshire, 82 NH PUC 808, 809 (1997)
and New Engl and Tel ephone and Tel egraph Conpany d/ b/ a NYNEX,
80 NH PUC 437, 441 (1995).

In a letter filed April 15, 2002, Conm ssion Staff
(Staff) indicated they had requested the custoner-specific
information pursuant to Staff Third Set of Data Requests.
Staff stated the informati on was necessary to their review of
custoner billing practices, custonmer credits, and test year
treatment. Staff concurred with Northern's Mtion.

Northern stated in their Mdtion that O fice of the
Consuner Advocate (OCA) was contacted and took no position
with respect to the Mtion.
1. COWM SSI ON ANALYSI S

RSA 91-A: 5,1V contains no specific exenption for

customer-specific information fromthe general rule favoring
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di scl osure of information held by public bodies. No other
statute or adm nistrative rule declares custoner-specific
information maintained by utilities and submtted to this
Comm ssion as confidential. Wen no specific statutory
exenption exists, the Conm ssion has |long applied a bal anci ng
test as set forth in Union Leader Corp. v. New Hanmpshire
Housi ng Fi nance Authority, 142 N.H 540 (1997) to determ ne
the confidentiality of material. (See also, Re NET, 74 NHPUC
307 (1989); Re Eastern Utilities Association, 76 NHPUC 236
(1991); Re NET, 80 NHPUC 437 (1995)).

Under adm nistrative rule Puc 204.06, the Conm ssion
consi ders whether the information, if made public, would
likely create a conpetitive di sadvantage for the petitioner;
whet her the custonmer information is financially or
comercially sensitive, or if released, would likely
constitute an invasion of privacy for the custoner; and
whet her the information is not general public know edge and

t he conpany takes nmeasures to prevent its’ dissem nation.
This adm nistrative rule is consistent with the NH Suprene
Court’s interpretation of RSA 91-A:5,1V which requires an
anal ysis of both whether the information sought is

confidential, comercial, or financial information,’ and
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whet her disclosure would constitute an invasion of privacy.”
ld. at 552 (enphasi s added).

To effectuate the purpose of RSA 91-A, (“to ensure

both the greatest possible public access to the actions,
di scussions and records of all public bodies, and their
accountability to the people”) New Hanpshire places a heavy
burden to shift the bal ance toward nondi scl osure. Union
Leader v. City of Nashua, 141 N.H 473, 476 (1996).

Not wi t hst andi ng this burden, expectations of privacy have
energed in students’ names and addresses and the nanmes of
their parents. Brent v. Paquette, 132 N H 415, 425 (1990).
Police investigative files are protected. Union Leader at
477. Personal financial information held by the N H.
Retirement Systemis exenpt from disclosure. Op. Atty. Gen.
No. 97-2, May 8, 1997. The Attorney Ceneral reasoned that
retirees had a significant privacy interest in the release of
their personal financial information that outwei ghed any
public interest in the information for purposes of sheddi ng
light on the State’s conduct. [d. at 2. Public assistance
records are expressly confidential pursuant to RSA 167: 30.
Departnent of Enpl oynment Security records are confidenti al
under RSA 282-A:118. Also, all records conpiled pursuant to

New Hanpshire’ s enhanced 911 system are deened confidenti al
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The case | aw and statutory exenptions intimate that a person
has an expectation of privacy with respect to information
containing their nanme, address, and financial informtion.

In the context of tel ecomrunications deregul ation,

in New Engl and Tel ephone and Tel egraph Conpany, d/b/a NYNEX

(Auditel), 80 NHPUC 437, (1995) the Commi ssion discussed the

confidentiality of Custoner Proprietary Network |Information
(CPNI'). CPN consists of information about a tel ephone
custonmer’s use of the network, calling patterns, service
| ocati on, and number of |ines ordered and woul d be inportant
information to conpeting tel ephone conpanies. The Comm ssion
concl uded tel ephone custoners have proprietary and privacy
interests in their CPNIl and that we would not make public
CPNI. The Comm ssion cited Federal Communications Conm ssion
rulings establishing rules governing access to CPNl which
require prior authorization by custonmers. |d. at 445.
Presently, the 107'" Congress is considering an anendnent to 47
U.S.C. 8§ 222, Communi cations Act of 1934, to require
affirmative witten consent by a customer to the utility
conpany’s rel ease of custonmer proprietary network information.
(S. 1928, 107t" Cong., 2d Sess. (2001))

In Northern Utilities, Inc., 84 NH PUC 27 (1999),

t he Comm ssion granted protective treatnment for custoner-
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specific information relative to a Data Request concerning
Northern's transfer of its’ Gosling Road Lateral in New ngton, New
Hanpshire to Granite State Transm ssion, Inc. W find no reason
to depart fromholding sinmlarly here.

The Comm ssion recogni zes that custoner-specific
i nformation, including names, and account nunbers is necessary
to the review of the rate case filing by the Comm ssion, Staff
and OCA. Notwi thstanding the necessity of the information,
the Comm ssion finds the public’s review of the non-
confidential documents in DG 01-182 are sufficient to satisfy
t he Comm ssion’s obligations under RSA 91-A in having its
files accessible to the public to docunent the Comm ssion’s
performance of its duties. The private custoner-specific
i nformati on does not shed significant [ight on the
Comm ssion’s functions to outweigh the significant privacy
interest inherent in that information. Thus, based on
Northern's representations, we find that the benefits to
Northern’s custoners of non-disclosure in this case outweigh
the benefits to the public of disclosure. The information,
therefore, is exenpt from public disclosure pursuant to RSA

91-A:5, IV and NH Admn. Rules, Puc 204.06.
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I11. MOTI ON REGARDI NG EMPLOYEE | NFORMATI ON

On April 24, 2002, Northern filed a Mtion for
Protective Order and Confidential Treatnment with respect to
enpl oyee i nformation, such as nanme and wage, contained in
Attachnment B of Audit Data Request No. 6, pursuant to RSA 91-
A:5, IV and Adm n. Rule Puc 204.06. This information was
submtted to the Comm ssion in connection with the Conm ssion
Staff’s audit of the Conmpany conducted as part of the base
rate investigation in this docket. The notion stated that if
the information is not protected from public disclosure,
Northern and its enpl oyees may be harned. The Conpany cl ai ned
that Northern’s enpl oyees have a reasonabl e expectati on of
privacy regarding personal information such as salary, and
Northern could be placed at a di sadvantage in future enpl oyee
conpensati on negotiations should the informati on becone
publi c.
V. COMM SSI ON ANALYSI S

N. H. Adm n. Rule Puc 204.06 provides that “the
Comm ssi on shall grant confidentiality upon its finding that
t he docunents sought to be made confidential are within the
exenptions permtted by RSA 91-A:5,1V, or other provisions of
| aw based on the information submtted. . . .” RSA 91-A'5, IV

provi des an exception for public disclosure of any "[r]ecords
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pertaining to internal personnel practices [and] confidential,
commercial or financial information.” Interpreting the
provi sion, the New Hanpshire Suprenme Court provided an
anal ytical framework for enploying this exception in Union
Leader Corp. v. New Hanpshire Housing Fin. Auth., 142 N H
540, 552 (1997), as determ ning “whether disclosure would
constitute an invasion of privacy.” The Court instructed
agenci es of state governnent to interpret this exenption
narrow y, applying a balancing test in order to determ ne
whet her "the asserted private, confidential, commercial or
financial interest” is outweighed by "the public's interest in
di scl osure.” 1d. at 553.

The issue of confidential treatnent of enpl oyee
conpensation data has been raised before in Re Union Tel ephone

Conmpany, 81 NH PUC 525 (1996), where the Commi ssion found that

“the benefits of non-disclosure of all conpensation data do
not appear to outwei gh the benefits of disclosure of the
conpensation data. . . . Utilities nust file with the

Comm ssi on annual reports pursuant to RSA 374:13. These
reports, which are publicly available, require disclosure of
conpensation for the utility's officers. . . . As to these
officers, we will deny Union's Mtion. For all other

enpl oyees for whom protection is requested, we find the
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information to be exenpt from public disclosure under RSA
91-A:5,1Vin that it is financial and personnel information
whi ch Union has traditionally kept confidential.” 1d. at 526.
The Commission simlarly granted protection to enpl oynent
information that had not been previously released in an annual
report. Pennichuck Water Works, DG 01-081, Order No. 23,842,
dat ed Novenber 16, 2001

I n applying the bal ancing test and based on
Northern's representations and the Conm ssion’s previous
treatment of simlar information, the Comm ssion finds the
benefits to the Conpany of non-disclosure of portions of
enpl oyee conpensati on data not already nmade public outweigh
the benefits to the public of disclosure. The Comm ssion
finds that the information is exempt from public disclosure
pursuant to RSA 91-A:5,1V and Puc 204. 06.

Based upon the foregoing, it is hereby

ORDERED, that Northern's Mtion for Protective Order

and Confidential Treatnment with respect to custoner
information is GRANTED; and it is

FURTHER ORDERED, that the Mdtion for Protective
Order and Confidential Treatnment with respect to enpl oyee

conpensation data not previously disclosed or nmade public in
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annual reports or other publications by the Conpany is
GRANTED; and it is

FURTHER ORDERED, that Northern's Mtion, to the
extent it relates to conpensation of officers, board of
directors, or other enployees identified or made public in
annual reports or other public docunents is DENIED in part;
and it is

FURTHER ORDERED, that the protection afforded by
this order extends to any additional discovery, testinony,
argunment or briefing relative to the confidential information;
and it is

FURTHER ORDERED, that in future filings, Northern
shall continue to submt, concurrent with its request for
confidential treatnment, both redacted and unredacted filings
whi ch the Comm ssion shall protect from disclosure during the
pendency of its review of the request for confidentiality,
pursuant to N.H Admn. Rules, Pus 204.06; and it is

FURTHER ORDERED, that this Order is subject to the
ongoi ng authority of the Conm ssion, on its own Mtion or on
the Motion of Staff or any party or any other menber of the
public, to reconsider this Order in |light of RSA 91-A, should

ci rcunstances so warrant.
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By order of the Public Utilities Conm ssion of New

Hampshire this tenth day of My, 2002.

Thomas B. Getz Susan S. Ceiger Nancy Brockway
Chai r man Conmi ssi oner Comm ssi oner

Attested by:

Debra A. How and
Executive Director and Secretary



