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ORDER NO 23,976

May 24, 2002
| NTRODUCTI ON

Verizon New Hanpshire (Verizon) filed its origina
Petition for Approval of Proposed Carrier to Carrier (C20)
Gui delines with the Comm ssion on October 19, 2000, and in
later filings in this docket Verizon updated the netrics, and
proposed a Verizon Performance Assurance Plan (NHPAP). As
used in this context, a Performance Assurance Plan (PAP) is
i ntended to achieve and maintain high quality whol esal e
service to Verizon's conpetitive |local exchange carrier (CLEC)
custoners, particularly after Verizon is permtted to enter
t he long-distance market. In this way, a PAP is intended to
prevent the incunmbent from “backsliding” in its provisioning
of service to conpetitors, once it has achieved the right to

fully enter the |ong-distance market.
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The scope of the C2C netrics docket included
consi deration of (1) what nmetrics should be used to neasure
the quality of Verizon's service to its conpetitive |oca
exchange conpany customers, and (2) what perfornmance
measur enent plan shoul d be adopted by the Comm ssion to
measure Verizon's conpliance with the nmetrics, to ensure
Verizon’s quality of wholesale service to its |ocal exchange
conpetitors.

After extensive proceedi ngs, on March 29, 2002, the
Commi ssion issued Order No. 23,940 in this docket, in which
t he Comm ssion determ ned that Verizon's proposed Performnce
Assurance Pl an (NHPAP), “when adjusted to incorporate
evol utionary adjustnments and considered within the context of
our statutory authority” to prescribe additional standards and
associ ated penalties, “does constitute a satisfactory
performance plan.” Order No. 23,940, at 83. The Conm ssion
approved the Verizon NHPAP conditioned on inclusion of certain
evol uti onary adjustnents, and deterni ned to open further
proceedi ngs regarding the violations and associ ated penalties
to be used in enforcing the additional standards di scussed in
the Staff proposed Bill Credit Table (Appendix A) and PAP

alternative (PAPA). Order No. 23,940, at 86.
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In a related case, the Conmm ssion has under
consi deration Verizon' s request for a favorable recommendati on
to the Federal Communications Comm ssion (FCC) under Section
271 of the Tel ecommuni cati ons Act of 1996 (TAct) for
perm ssion to enter the inter-LATA, out-of-region |ong
di stance market. For adm nistrative conveni ence, Docket DT 01-
151 was opened to consider nost issues involved in Verizon's
Section 271 recomendati on request. On March 1, 2002, the
Comm ssion issued a letter in Docket DT 01-151 indicating to
Verizon that the Comm ssion would reconmend favorabl e action
on Verizon's Section 271 petition to the FCC, with certain
conditions, covering the Section 271 14-Point Conpetitive
Checklist, performance assurance, and rates for conpetitive
entry under the Statenment of Generally Avail able Terns and
Conditions (SGAT) (March 1 letter). As part of that letter
t he Comm ssion noted that in an order to be issued shortly in
the instant docket, DT 01-006, the Conmm ssion was “setting out
the m ni mum requi renents of a Perfornmance Assurance Pl an,
necessary to prevent backsliding on Verizon's performance in
provi sioning service to its whol esal e customers (CLECs).”
March 1 letter at 3. We concluded that:

Qur rulings on PAP, SGAT and the conditions we set

out here should bring the Verizon petition in |ine

with the public interest. In this way, consumers can
enjoy the benefits of Verizon’s entry into the |ong-
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di stance market, w thout facing adverse inpacts such
entry could have on Verizon' s whol esal e and | ocal
exchange custoners. 1d. at 4.
On March 15, 2002, Verizon replied to the
Conmmi ssion’s March 1 letter, seeking, in essence,
reconsi deration of the conditions set out by the Conmm ssion
(March 15 letter). Anpbng other points, Verizon objected to
the Comm ssion’s decisions in this docket, DT 01-006, as those
had been announced at oral deliberations during the
Comm ssion’s public neeting on March 1, 2002. On April 10,
2002, the Comm ssion advised Verizon by letter that it had
consi dered Verizon’s concerns as expressed in its March 15
letter, and directed that Verizon, Staff and the parties, in
what ever conbi nations they deemed appropriate, work together
to develop clarifications, nodifications or substitutions to
the Comm ssion’s Section 271 conditions “that can bring this
matter to a fair resolution.” April 10 letter at 2. Wth
respect to Verizon’s concerns about the Comm ssion’s PAP
del i berations, the Comm ssion stated in its April 10 letter:
We are aware that the FCC has approved ot her
versions of Verizon's PAP as probative evidence that
t he tel ecommuni cations market will remain open after
Verizon obtains 271 approval. W anticipate that
the FCC will find our approval of the NHPAP adequate
for 271 purposes as well. In addition to approving
t he NHPAP, we found that exercise of our traditional

statutory authority in conjunction with the NHPAP
will best serve the interests of New Hanpshire
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consuners. April 10 letter at 2.
The Comm ssion went on to say:

As we indicated in Order No. 23,940, the approach we
have described, which constitutes no nore than an
application of our existing authority, will be
detailed in a subsequent docket, but the pendency of
t hat docket is not intended to delay Verizon's
application to the FCC. 1d. (enphasis added).

On April 26, 2002, Verizon filed a Mtion for
Reconsi derati on, Rehearing and/or Clarification (Mtion) of
certain portions of Order No. 23,940. Verizon advised the
Comm ssi on that AT&T, WorldCom the Joint CLECs (BayRing and
CTC), and the OCA indicated that they oppose the npotion.
Staff filed a Response to Verizon’s Mtion on May 3, 2002,
supporting Verizon's request for clarification, and opposing
Verizon’s request for reconsideration or rehearing. AT&T
filed a letter on May 7, 2002, opposing Verizon's Motion.
1. PARTIES POSI TI ONS

In its Mdtion, Verizon asks that the Comm ssion:

1. Clarify that the statenments in the Comm ssion’s
April 10, 2002 letter that Verizon's NHPAP is
sufficient for purposes of a Section 271
appl i cati on supersede any inconsi stent
statenments in Order No. 23, 940.

2. Reconsi der the decisions to inpose additional
remedi al measures upon Verizon, including but
not limted to the decisions to adopt the Staff
Appendi x A threshol ds and PAPA, and to make PAP,

state law and i nterconnecti on agreenent renedies
curmul ati ve.
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Wth respect to the first request, Verizon gathered
together all references in the Order to potential deficiencies
in the Verizon NHPAP. W th respect to the second request,

Veri zon suggested that the Commi ssion had not heard or
under st ood the conpany’s argunents and evi dence, that the

Comm ssion’s findings on the statistical basis for various PAP
alternatives were incorrect, that the Conm ssion’ s | egal

anal ysis concerning its authority was not well-grounded, and
overall that it was premature to be applying tougher standards
for Verizon's treatnent of its conpetitors than those applied
in neighboring states. Verizon also sought to introduce new
evi dence, sone of which was not avail able during the hearings
inthis matter.

Wth respect to Verizon's first request, Staff
averred in its Response that it is of the opinion that Order
No. 23,940 is consistent with the April 10 letter, and thus
requires no clarification. However, Staff supports Verizon's
request for such clarification, in order to | eave no doubt as
to the Conm ssion’s neaning, and proposes specific |anguage

for this purpose.
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Staf f opposes Verizon's request for reconsideration
or rehearing of the Comm ssion’s decision regarding revised
Appendi x A thresholds or the PAPA overlay pursuant to its New
Hampshire state authority. Staff argues that the Comm ssion
correctly understood the evidence and Verizon' s argunents,
that the Comm ssion should not “nerely rubberstanp anot her
state’s conclusions,” that the Comm ssion carefully and
soundly wei ghed the argunents for and agai nst the Verizon
NHPAP, and that “including statutory penalties in no way
detracts fromthe effectiveness of the NHPAP.” Response at b5-
6. Staff points out that “if the NHPAP is entirely effective,
as Verizon argues...then the statutory penalties will not come
into play...” 1d. at 6. Finally, Staff notes that the
Comm ssi on deci sion regarding the Appendix A Bill Credit Table
and the PAPA overlay on the NHPAP “does not appear to be
final” because the Comm ssion indicated in the Order that
Verizon may chall enge the state | aw penalty proposals in the
course of the proceedings to be opened under the Order to
i npl ement these augnents to the Verizon NHPAP. 1d. at 8.

AT&T subm ts that the Comm ssion should not nodify
its PAP Order as requested by Verizon, stating that “[t]he
fact is, the Comm ssion has approved the renmedy plan proposed

by Verizon.” AT&T Letter at 2. AT&T states that the



DT 01-006

8

Comm ssion “essentially tells Verizon that it can nmake its 271
filing with the FCC and represent that Verizon's renmedy plan
has been approved by the NH Comm ssion.” 1d. at 3. Wth
respect to the state | aw augnents to the NHPAP, AT&T notes
that the FCC has acknow edged that further devel opment of an
i ncunbent’s PAP is entirely appropriate. AT&T quotes the
FCC s deci sion approving the Verizon Pennsylvania, Inc. bid to
enter the | ong distance market, as an explicit recognition
that state comm ssion devel opnment and approval of renedy pl ans
is not intended by the FCC to be a “rubber stanmp” operation,
i.e.

...States may create plans that ultimately vary in their

strengt hs and weaknesses as tools for post-section 271

authority nmonitoring and enforcenment...”
AT&T Letter at 3, citing Application of Verizon, Pennsylvani a,
Inc. to Provide In-Region InterLATA Services in Pennsylvani a,
FCC 01- 269, CC Docket No. 01-138 (issued Septenmber 19, 2000),
1128.

Wth respect to the technical issues raised by

Verizon regarding Staff’s Appendix A Bill Credit Table, AT&T
submts that it is not necessary to reach these questions at
this juncture, as there will be anple opportunity for
interested parties to address such issues in the Conm ssion’s

upcom ng docket. AT&T Letter at 5.
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[11. COVM SSI ON ANALYSI S

Motions for rehearing and/or reconsideration of a
Comm ssi on order are governed by RSA 541. RSA 541:3 directs
t hat the Conm ssion may grant a notion for rehearing “if in
its opinion good reason for the rehearing is stated in the
motion.” Pursuant to New Hanmpshire case | aw, “good reason” is
shown, for exanple, when a party explains that new evi dence
exi sts that was unavail able at the original hearing. Dumais v.
State, 118 NH 309, 386 A.2d 1269 (1978); Appeal of Gas Service
Inc., 121 NH 797, 475 A.2d 126 (1981); Re Consuners New
Hanmpshi re Water Conpany, Inc., 80 NH PUC 666 (1995). As
stated in Dumais, 118 NH at 312, the purpose of a rehearing is
to provide consideration of matters that were either
over| ooked or “m stakenly conceived” in the original decision.
In reviewing any notion for rehearing, the Comm ssion anal yzes
each and every ground that is claimed to be unlawful or
unreasonable to determne if there are grounds to grant the
request, i.e., if there is good reason shown. 1Inre WIlton
Tel ephone Conpany and Hollis Tel ephone Conpany, NH PUC Order
No. 23,790 (dated Septenber 28, 2001).

Motions for clarification have been granted where
the Commi ssion's intent has not been nade sufficiently clear

in the order subject to the nmotion for clarification, and not
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ot herwi se. See, e.g., Oder On Motions for Clarification and
Ot her Pending Mtions, Docket No. 96-150, April 3, 2002, Oder
No. 23,945, at 20, 23.

We see no basis to reconsider or rehear our
determ nations in Order No. 23,940 as argued by Verizon. W
fully considered the argunents raised by Verizon during the
hearings in this docket, including the simlarities and
di fferences between New Hanpshire and ot her states where
Verizon has sought and won Section 271 approval, and the
evi dence concerning the statistical bases for the various PAPs
before us, in arriving at our decision in Order No. 23, 940.

We extensively considered the statutory basis for identifying
separate violations and penalties under New Hanpshire | aw.

We see no reason to reject the Appendi x A or PAPA
concepts out of hand. Nor do we see a reason, based on the
record in this docket or argunents in Verizon’s Mdtion, to
abjure our authority to inplenment Appendi x A or the PAPA
shoul d conditions warrant. We note that, as the specific
state | aw basis for augnmenting the NHPAP had not been debated
exhaustively on the record, we determ ned not to inpose either
t he Appendi x A or PAPA augnents outright in our Order in this
docket. Rather, we determined to initiate further

proceedi ngs, in part in order to provide Verizon with an
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opportunity to make the very argunents it has raised in its
Motion, in the context of a proceeding focused on those
particul ar issues. W continue to believe, as well, that the
very prospect of action based on state |law incents appropriate
performance by Verizon.

Wth respect to Verizon' s request for clarification,
Veri zon’ s apparent position that the existing order sonmehow
prevents it from proceeding to the FCC is unsupported by
recent FCC decisions. For exanple, the FCC approved Verizon's
Section 271 application for the State of Vernont despite that
state’s reservations and expressed intent to revisit the VTPAP
and make future changes to the plan’s approach to small sanple
size. See, Vernont Public Service Board Comments in CC Docket
No. 02-7; and Verizon Vernont Order, FCC 02-118. Simlarly,
the FCC nade clear in its Bell South Georgial/Loui siana Order,
FCC 02-147, at 91294, issued May 15, 2002, that a PAP is a
process that “requires changes to both neasures and renedies
over tinme.” |In fact, the FCC noted that both the Georgia and
Loui si ana Conm ssions anticipated nodifications to the plan in
their respective planned six-nmonth reviews. |d.

I n addition, argunents suggesting that we should
eval uate the NHPAP as if state |aw did not exist are nere

casui stry. Nonethel ess, as we have noted el sewhere, it was
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not our intent to prevent Verizon fromfiling its 8271
application with the FCC. Mrre inportantly, since we can
address Verizon’s concerns in a manner that is in the public
interest and consistent with our previous decision, we clarify
the Order as follows. W approve the NHPAP subject to the
evol uti onary changes! set forth in Order No. 23,940 and as
clarified herein. Wth this approval, Verizon will have a
performance plan in place that the FCC has found satisfactory
for neeting the requirenments of Section 271.

Furthernmore, there is nerit to clarifying the nature
of the proceedings we intend to pursue regarding state | aw
remedi es, which, to sone extent, parallel the suggestion nade
by Verizon in its Mdtion for a deferral of the inposition of
state | aw standards. Wth respect to the further proceedings
on state | aw standards and penalties, we clarify Order No.
23,940 and direct Staff to undertake an anal ysis of the inpact

of various fornulations of Appendi x A and the PAPA standards

! The “evol utionary changes” are as follows: 1) The
penalty cap in the NHPAP shall be increased from 36%to 39%
2) Until it can uniquely identify credits attributable to a
NHPAP paynment on whol esale bills, Verizon-NH will make such
payments to individual CLECs by check to the extent that the
NHPAP paynments exceed the unpaid portion of the CLEC s current
bill (including any arrearage); 3) A conditional m ss score of
(-1) will be revised based on a | ook back to the previous two
nmont hs; and 4) CLECs shall el ect whether to receive penalty
paynents under the NHPAP or their interconnection agreenents
as provided in this Oder infra.
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to the actual reported Verizon service quality data supplied
to the Conm ssion under the C2C guidelines. This analysis
wi Il consider performance back to the date when such data was
first available to the Conm ssion, March 2001, and shoul d
continue for 6 nonths past the date when Verizon has received
Section 271 authority for New Hanpshire. To aid in the
analysis, we will require Verizon to file NHPAP reports for
nmoni tori ng and eval uati on purposes begi nning with January,
2002. We note that NHPAP penalties will not apply until after
Verizon enters the | ong distance market. Upon conpl etion of
the analysis, Staff will share its findings with the
Comm ssion and parties to this docket, at which tine we wll
open the proceeding to exam ne what state |aw renedi es may be
appropriate given Staff’s analysis, any coments thereon, and
t he boundaries of our statutory penalty authority.

Wth respect to Verizon's request that we reconsider
our determ nation that penalties should be cunul ative under
t he NHPAP, interconnection agreenents, and state | aw renedies,
we particularly reject Verizon's request not to nmake the
remedi es under the NHPAP and state | aw cunul ative, a request
put forth after the close of the record w thout even
acknow edgi ng that the Motion constitutes a change of

Verizon's position. Verizon Mtion at 4. 1In response to
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specific questions fromthe bench during the hearings in this
docket, Verizon assured us that it was not asking the
Commi ssion to forgo its authority under state | aw.
Transcript, February 6, 2002, p. 67. W do not accept
Verizon's retraction of this acknow edgnent of New Hanpshire
law in a post-Order notion, and we do not reconsider our
deci sion that additional penalties, if inposed under augnented
New Hanpshire state | aw standards, would be curulative with
NHPAP penalties. W note that the Staff Appendix A and PAPA
state | aw augnents were designed to keep the maxi mum Veri zon
penalty within the cap on total penalties that is included in
the NHPAP to prevent penalties from exceedi ng any reasonabl e
| evel, regardl ess of the seriousness of the violations.
Verizon would thus be protected from excessive penalties even
if we were to inplenment the full extent of the NHPAP state | aw
augnents, and even if Verizon were to performso poorly in
serving its CLEC custoners that the maxi mnum penalties woul d be
appropri at e.

Al so, as AT&T points out, the FCC does not expect
state conm ssions to rubber-stanmp an incunbent’s particul ar
PAP proposal, or to require a state to adopt whatever quality
assurance plan a nei ghboring state happens to have approved.

Nor has the FCC required that a state forgo use of any state
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| aw quality of service tools it has at its disposal, as indeed

it could not, under our federal system of government.
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Accordi ngly, the NHPAP as proposed by Verizon is not
and need not be an exclusive plan. The NHPAP exists within
the universe of our traditional statutory authority, acceded
to by Verizon, which acts as an insurance policy to deter
backsliding by Verizon.
Wth respect to the issue of whether NHPAP penalties
are to be cunmulative with penalties contained in negotiated
i nterconnection agreenents (to the extent they have penalty
provisions), we find it appropriate to clarify our order.
CLECs that have such agreenments should be able to obtain the
benefit of their bargain with Verizon. Unlike the case of
potential state |aw PAP augnents, which would be subject to
the overall cap on PAP penalties, Verizon and the CLECs
bar gai ned for the penalties under interconnection agreenents,
what ever they may be. We think it appropriate for a CLEC to
el ect to adhere to either its interconnection agreenent
penal ty provisions or the PAP penalty provisions, but not
both. If the negotiated penalties under some hypotheti cal
i nterconnecti on agreenment subject Verizon to penalties in
excess of the 39% cap on NHPAP/state | aw PAP augnments, we do
not intend the CLECs to be required to anend their

i nterconnecti on agreenents to forgo such penalties.
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CLECs el ecting to receive penalty paynents under
their interconnection agreenments should so notify Verizon in
writing at their earliest convenience. CLECs that have failed
to provide this witten notice prior to the first month in
whi ch PAP penalties are paid will be deened to have elected to
recei ve paynent under the PAP rather than under their
i nterconnecti on agreenents.

Based on the foregoing, it is hereby

ORDERED, that the Mtion of Verizon New Hanpshire
for reconsideration, rehearing and/or clarification dated
April 26, 2002, is DENI ED IN PART and APPROVED | N PART, as set
forth above; and it is

FURTHER ORDERED, that the NHPAP, subject to the
evol uti onary changes described in Oder No. 23,940, and as
clarified herein, is adequate for Federal Comrunications
Comm ssi on 8271 purposes and is approved for use in New
Hanmpshire; and it is

FURTHER ORDERED, that Verizon shall file NHPAP
reports for each nonth commencing with January 2002 data; and
it is

FURTHER ORDERED, that Conpetitive Local Exchange
Carriers electing to receive penalty paynents under their

i nterconnection agreenents should so notify Verizon in witing
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at their earliest convenience.
By order of the Public Utilities Comm ssion of New

Hanmpshire this twenty-fourth day of My, 2002.

Thomas B. Getz Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary



