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NORTH ATLANTI C ENERGY CORPORATI ON,
THE UNI TED | LLUM NATI ON COMPANY,
NEW ENGLAND POVER COVPANY,

NEW HAMPSHI RE ELECTRI C COOPERATI VE, | NC.
AND
Canal El ectric Conpany

Proceedi ng to Approve the Sal e of Seabrook Station Interests
Order Approving Confidential Treatnent

ORDER NO 23,986

June 5, 2002
| NTRODUCTI ON

This order addresses the terns under which Parties to
this proceeding will be granted access to Confidenti al
| nformati on submtted by J.P. Morgan Securities Inc. (JPMorgan),
the asset sal es manager and auction advi sor on Seabrook Station.
On May 17, 2002, JPMorgan filed a Motion for Protective Order and
Confidential Treatnment with the New Hanpshire Public Utilities
Conmmi ssion (Comm ssion). The notion indicates that as the
excl usi ve asset sal es manager and auction advisor, JPMorgan seeks
to ensure certain information it has submtted to the Conmm ssion,
as Exhibits to the Report of Auction, is kept confidential.

The information for which confidential treatnment is
bei ng sought consists of two separate categories, which JPMorgan

identifies as “Internal Confidential Information” and “Bi dder
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Confidential Information.” Internal Confidential Information is
i nformati on prepared and/ or assenbl ed by JPMorgan or the Seabrook
selling owners for soliciting bids. Bi dder Confi denti al
I nformation relates to correspondence fromthird party bidders
including bids and materials related to bid analysis.

JPMbrgan asserts that Attachnments E, Gand Hto its
Aucti on Report should be treated as Internal Confidenti al
I nformation as the information is sensitive, comercial and/or
proprietary which is not generally available to the public.
JPMorgan al so maintains that the selling owners and the
prospective bidders had an expectation that the information
exchanged during the course of the auction process woul d be kept
confidential because if it were disclosed, it would cause
conpetitive damage.

Li kewi se, JPMorgan contends that the Bidder
Confidential Information, which is attached as itens | and J to
t he Auction Report, should be kept confidential for the sane
reasons as the Internal Confidential Information. They also ask
for nore restrictive treatnment of the Bidder Confidenti al
I nformation, as that material derives fromthe third party
bi dders who entered a confidentiality agreenment wi th JPMorgan

whi ch permtted disclosure only to JPMorgan, the selling owners,
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state and federal regulators, state attorneys general and state
publ i c advocat es.

The Bi dder Confidential Information, JPMorgan all eges,
has been treated with paramount confidentiality throughout the
auction process, where even the selling parties have only
accessed the docunents with nanes and identifying informtion
redacted. JPMorgan states that the ability to maintain the bid
proposals with the strictest security allowed for maxi num
participation in a robust conpetitive auction. They assert that
the bidders have a strong and legitimate expectation of
confidentiality since the nature and structure of the bid
proposal s m ght reveal sensitive aspects of their conpetitive
mar ket strategies.

1. PROPOSED TREATMENT OF THE | NFORMATI ON

JPMorgan has suggested different methods of treating
the confidential material that has been categorized as Internal
or Bidder Confidential Information. They suggest the differing
provi si ons have been devel oped to balance the legitimte
interests of both the parties and the public. They al so suggest,
however, that both sets of Confidential Information be subject to

a Protective Order.
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A. Internal Confidential |nformtion

I nternal Confidential Information which consists of
Attachments E, G and H to the Auction Report woul d be deened
confidential and will be avail able pursuant to a protective order
and the foll ow ng:

The Internal Confidential Information would be provided
to the Comm ssioners and the Conm ssion Staff in accordance with
the Protective Order.

One nunbered set of the Internal Confidential
| nformati on would be provided to the OCA and the staff of the OCA
in accordance with the Protective Order and where each nmenber of
t he OCA executes an Acknow edgnent and Agreenment to be bound by
the terms of the Protective Order.

Shoul d the OCA obtain a consultant, one nunbered set of
the Internal Confidential Information would be provided to the
consul tant upon disclosure of the name of the consultant and the
office location the information will be naintained, provided that
t he consul tant and each nmenber of the consultant’s staff who w |l
access the material executes an Acknow edgnent and Agreenent to
be bound by the ternms of the Protective Order.

One nunbered set of the Internal Confidential
| nformati on woul d be provided to any other Party to the

proceedi ngs where the Party, each nenber of the party’s staff or
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retai ned professionals who has access to the materi al executes an
Acknow edgnent and Agreenment to be bound by the terms of the
Protective Order. |f JPMorgan disagrees with a request by a
Party for the confidential material, the matter would be
subm tted to the Comm ssion for pronpt resolution.

B. Bidder Confidential |Informtion

JPMor gan suggests Bidder Confidential |nformation
shoul d be nade avail able only to the Comm ssion, the OCA and the
selling owners. They assert Attachments | and J to the Auction
Report and any other information which nmay be requested of
JPMorgan relating to third party bids or any anal ysis conduct ed
by on behalf of JPMorgan should be subject to a Protective Order
that allows disclosure in the follow ng manner:

1) Bidder identities and any information that m ght
reveal identity would be redacted.

2) Docunents constituting Bidder Confidenti al
| nformati on woul d be maintained in a data room at the Concord
of ficers of Cleveland, Waters & Bass, for review during nornal
busi ness hours, by the OCA, the staff of the OCA or any
consul tant retained by the OCA and any selling owner who is an
applicant in the docket together with their staff or outside

retai ned professionals. Each of these parties would be required
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to execute an Acknow edgenent and Agreenent to be bound by the
terms of the Protective Order.

3) Bidder Confidential Information would be avail abl e
to the Comm ssioners or Comm ssion staff at the Conmm ssion
bui I di ng.

| f any aut horized recipient of the Bidder Confidenti al
i nformati on nakes notes or sunmmaries concerning the informtion,
those notes or summari es would al so be deened Confidential and be
subject in all respects to the Protective Order. The notes or
sunmari es nust be kept in a confidential manner at the review ng
parties’ respective offices.

Only the persons described herein would be authorized
recipients. The information could only be dissem nated to anot her
person, after notice and opportunity for hearing and upon a
subsequent order of the Comm ssion.

C. Terns of Protective Order

JPMorgan requests that each Party deened eligible for
either or both of the Internal Confidential Information or Bidder
Confidential Information materials be subject to a Protective
Order that binds the Parties not to use or disclose any of the
mat erial for any other purpose than to prepare for and conduct
t he proceedings of this docket. They suggest the Protective

Order require each authorized recipient of the material to keep
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the Confidential Information secure and to maintain a witten |og
of all individuals granted access to the material. They al so
urge that no copies of the Confidential Information be nade or
removed from an authorized | ocation.

I n conducting discovery, JPMorgan urges if Confidenti al
I nformation is used the material should be confined to a separate
docunment that is promnently |abeled “Confidential and
Proprietary Information.” The sanme treatnent is requested if
the material is used in any notion, brief or other witing.
According to JPMorgan, the discovery request, brief, notion or
other witing may however, cite the information by title or
Exhi bit reference wi thout disclosing the Confidential Information
cont ai ned therein.

JPMorgan al so requests that where the material is used
during the course of a public hearing the record be closed to any
person not subject to the Protective Order. Moreover, JPMrgan
requests that the hearing be limted to those who are authorized
recipients of the material. The transcript of the hearing that
i ncludes discussion related to Confidential Information should
al so be sealed, noting that the material is “Confidential and

Proprietary.”
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Shoul d Confidential Information be disclosed to any
persons other than an Authorized Recipient, JPMorgan requests
that they be immedi ately infornmed of all facts relating to the
di scl osure. JPMorgan al so requests that where the production of
Confidential Information inadvertently omts the designation of
confidential or proprietary, the omssion will not be deened a
wai ver of the confidentiality.

Finally, JPMorgan requests that all copies of the
Confidential Information, including notes or summari es of Bi dder
Confidential Information, shall be either destroyed or returned
to JPMbrgan no |later than thirty days after the final decision in
t he docket .

[11. OBJECTI ONS TO MOTI ON

The only Party to submt a response to JPMorgan’s
request was the Canpaign for Ratepayers’ Rights (CRR), who argues
that it cannot neaningfully participate in the docket if it is
deni ed access to Bidder Confidential Information. CRR contends
that it intends to explore whether the bid submtted by the
W nning bidder is in fact the npbst advantageous to New Hanpshire
rat epayers.

CRR asserts that without the option to conpare the
winning bid with the others, it is denied the opportunity to

reasonably participate in a public proceedi ng and cannot
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adequately make judgnment on the propriety of the wi nning bid.
CRR further clainms that JPMorgan’s commitnment to bidder
confidentiality does not supercede other parties’ opportunity to
participate in the docket, especially where CRR stands ready to
accept the sane obligations to maintain confidentiality as the
OCA.
V. COWM SSI ON ANALYSI S

The New Hanpshire Ri ght-to-Know Law provi des each
citizen with the right to inspect all public records in the
possessi on of the Conmm ssion. See RSA 91-A:4, |. The statute
contains an exception, invoked here by JPMorgan, for
"confidential, comercial or financial information." RSA 91-
A:5, IV. The case law interpreting whether information is
consi dered confidential requires an objective test; it is not
based on the subjective expectations of the party generating the
i nformation. See Union Leader Corp. v. New Hanpshire Housing
Fi nance Authority, 142 NH 540 (1997). In order to show that the
information is sufficiently “confidential to justify
nondi scl osure the party resisting disclosure nust prove that the
disclosure is likely to (1) inpair the state’s ability to obtain
necessary information in the future; or (2) cause substanti al
harmto the conpetitive position of the person from whomthe

informati on was obtained.” |d.
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We have reviewed the request for confidential treatnment
and protective order and find that JPMorgan has provi ded credible
argunents as to the comercial sensitivity of the information for
whi ch protection is sought. Disclosure could result in
conpetitive damage to bidders, and also inpair the ability of the
state to obtain such information in the future. Not only do we
believe the information is comercially sensitive, we also
bel i eve that public disclosure of bids, bid analyses, financial
assessnents, and data related to the auction would chill future
auction transactions, thereby limting the results that m ght
ot herwi se have been achi eved.

We are also required to apply a balancing test to
det erm ne whet her the asserted private confidential, comrercial,
or financial interest outweighs the public's interest in
di sclosure. |1d. at 553 (citations omtted); see also North
Atl antic Energy Service Corporation, 85 NH PUC 394 (2000). W
find that JPMorgan has made a prima facie showi ng that the
public’s interest in disclosure is outweighed by the interests of
the selling owners, bidders and even the state. Accordingly, we
find the information that JPMorgan seeks to keep confidenti al

nmeets the standard exenpting it from public disclosure.
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As to the recommended treatnment of the Confidential
| nformati on and the request for protective order, we agree with
and adopt JPMorgan’s proposal, with the exception of the proposal
to limt the Bidder Confidential Information strictly to the
Conmmi ssion and the OCA. W concur with CRR' s position that in
order for that organization to neaningfully participate in the
docket it should have access to the sanme information as does the
Commi ssion. In fact, in Society for Protection of NH Forests v.
Wat er Supply & Pollution Control Comm ssion, 115 NH 192 (1975),
the court found that intervenors to a docket are entitled to
exam ne all the evidence relied upon by the conm ssion in making
its final determnation. |If we follow that holding to its
| ogi cal concl usion, we believe that whatever information we m ght
reasonably rely upon in making a decision should be accessible to
all Parties who have full intervenor rights and who have sought
such information to present their case on the issues they have
rai sed, as CRR has by its position at the prehearing conference
and opposition to the protective order requested here.

At this tinme, CRR wi shes to review the Bidder
Confidential Information only to determne if there is a basis to
contest the award to the w nning bidder on the grounds that it is
not advantageous to New Hanpshire consuners relative to the other

bids. For this limted purpose, then, the attorney for and
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Chai rperson of the Board of CRR shall be given access to the
Bi dder Confidential Information at Cl evel and, Waters & Bass,
after execution of the Acknow edgenent of Agreenent by such
i ndi viduals, to be bound by the terns of the protective order.
Shoul d CRR thereafter wish to expand the nunmber of persons wth
access to the Bidder Confidential Information, it would then file
a further nmotion to that effect.

Lastly, the ternms of the protective order are
consistent with our normal practice for handling confidential
mat eri al during discovery and at hearing. As such, the terns are
not onerous and should be foll owed carefully by all Staff and
Parties to this docket.

As we have consistently held on notions for
confidential treatnment, this ruling is provisional in the sense
that we retain the ongoing authority to revisit al
confidentiality determ nati ons we nmake under RSA 91-A shoul d

ci rcumst ances warrant.



DE 02-075 - 13 -

Based upon the foregoing, it is hereby

ORDERED, that the JPMborgan notion for confidentiality
and protective order is GRANTED as filed, but for the request to
[imt Bidder Confidential Information; and it is

FURTHER ORDERED, that CRR shall have access to the
Bi dder Confidential Information as di scussed herein.

By order of the Public Utilities Comm ssion of New

Hanpshire this fifth day of June, 2002.

Thomas B. Getz Susan S. Geiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary



