SCOTT SAWYER
ATTORNEY AT LAW
38 THIRD ST.
BARRINGTON, Rl 02806
(401) 289-0324
sasawyer@cox.net

October 31, 2007

Debra A. Howland, Executive Director & Secretary
New Hampshire Public Utilities Commission

21 S. Fruit Street, Suite 10

Concord, NH 03301

RE: VERIZON NEW ENGLAND INC. AND FAIRPOINT COMMUNICATIONS, INC. Joint Application
for Approvals Related to Verizon’s Transfer of Property and Customer Relations to Company to
be Merged with and into FairPoint Communications, Inc., DOCKET NO. DT-07-011

Dear Ms. Howland:

This letter is to inform the Commission that the Town of Hanover and segTEL have agreed to
stipulate to the admissibility of the prefiled testimony of Julia Griffin (premarked as Joint Municipalities
Exh. 1P) and the Town of Hanover’s responses to segTEL’s data requests 1-4 (premarked as segTEL Exh.
2), without the need for cross examination at the hearing. Attached to this letter please find segTEL
Exh. 2, which includes a copy of the Affidavit of Julia Griffin indicating that her testimony and the
responses to data requests were prepared by her or under her supervision and are truthful and

accurate. An original version of this Affidavit will be filed by Mr. Ciandella in the next day or two.

Thank you for your attention to this matter. Please do not hesitate to call if you have any

questions.

ResbectfullQ submitted,

4
SN
-\
W

Scott Sawyer \/j

cc: Email service list
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STATE OF NEW HAMPSHIRE
BEFORE THE |
PUBLIC UTILITIES COMMISSION
DT 67-011

Verizon New England and FairPoint Communications

AFFIDAVIT OF JULIA GRIFFIN

L, Julia Grifﬁ'n, having been duly sworn, do hereby depose and say:

1. My direct testimony in this matter and the Data Responses of the Mumicipal
Intervenor, Town of Hanover, to the Data Requests posed by segTEL, were prepared
under my direction, subject to the objections posed by legal counsel for the Town to
segTEL I-1 and segTEL 1-4, and to the best of my knowledge are truthful and
accurate. :

Fmther, the affiant sayeth nanght.

e S G

STATE OF NEW HAMPSHIRE
COUNTY OF Grafyon = &
3%

On this the 2} day of October, 2007, before me, Sue (mirouar O’{ , the
utidersigned officer, personally appeared Julia Griffin, known to me {or satisfactorily proven) to
be the person whose name is subscribed to the within affidavit and swore to me that the facts

contained in said affidavit are frue and acourate to the best of her knowledge and belief,

In witness whereof, I hereunto set my hand and official seal.

Do Dﬁs‘J\OmMC/

Notary Public/ Justice-ofthe Peace BN

SUEE. B, GIRCUARD, Nota Publ ‘
My Commissian Explres Septamrger 29, %GGQ a

SAPO-PEAPUC [ntervention - Verizon-FrirPoint MesgenTestimaony\griffin testimony exhibits.doc
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New Hampshire Public Utilities Comimission
Verizon New England, Inc.
Docket No. DT 07-011

Answers of Municipal Intervenor Hanover
to Data Requests of segTEL

QUESTIONS FOR TOWN OF HANOVER:

segFel 1-1 Please refer to your testimony at page 3 where it states “The Town has the
exclusive right to mange the right-of-way by law.” Please state in detail
the basis for this assertion. Please identify and provide a copy of all rules,
ordinances, statutes or other documents that you rely on to support your
statement.

The Town of Hanover (“Town”) previously objected to this request to the extent it sought a
legal response or analysis. Without waiving that objection, the Town provides the
following response:

The Town relies upon RSA 231:160, 161 and 163, pertaining to its exclusive authority over
the erection of poles and the issuance of pole licenses, RSA 41:8 and RSA 49-D:3, I (a),
pertaining to its exclusive authority to manage the right-of-way, and RSA 21-P:39,
regarding its emergency management functions. Copies of those statutes are set out below.

RSA 231:160 Authority to Erect.

Telegraph, television, telephone, electric light and electric power poles and structures and
underground conduits and cables, with their respective attachments and appurtenances may be
erected, installed and maintained in any public highways and the necessary and proper wires and
cables may be supported on such poles and stractures or carried across or placed under any such
highway by any person, copartnership or corporation as provided in this subdivision and not
otherwise.

RSA 231:161 Procedure.

Any such person, copartnership or corporation desiring to erect or install any such poles,
structures, conduils, cables or wires in, under or across any such highway, shall secure a permit
or license therefor in accordance with the following procedure:
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I. Jurisdiction.

(a) Town Maintained Highways. Petitions for such permits or licenses concerning town
maintained highways shall be addressed to the selectmen of the town in which such highway is
located; and they are hereby authorized to delegate all or any part of the powers conferred upon
them by the provisions of this section to such agents as they may duly appoint.

(b) City Mamntained Highways. Petitions for such permits or licenses conceming city
maintained highways shall be addressed to the board of mayor and aldermen or board of mayor
and counctl of the city in which such highway is located and they shall exercise the powers and
duties prescribed in this subdivision for selectmen; and they are hereby authorized to delegate all
or any part of the powers conferred upon them by the provisions of this section to such agents as
they may duly appoint.

(c) State Maintained Highways. Petitions for such permits or licenses concerning all
class I and class III highways and state maintained portions of class II highways shall be
addressed to the commissioner of transportation who shall have exclusive jurisdiction of the
disposition of such petitions to the same effect as is provided for selectmen in other cases, and
also shall have like jurisdiction for changing the terms of any such license or for assessing
damages as provided herein. The commissioner shall also have the same authority as conferred
upon the selectmen by RSA 231:163 to revoke or change the terms and conditions of any such
license. The commissioner is hereby authorized to delegate all or any part of the powers
conferred upon him by the provisions of this section to such agent or agents as he may duly
appoint in writing; he shall cause such appointments to be recorded in the office of the secretary
of state, who shall keep a record thereof.

{d) The word "selectmen" as used in the following paragraphs of this section shall be
construed to include all those having jurisdiction over the issuance of permits or licenses under
paragraph I hereof.

II. Permits. The petitioner may petition such selectmen to grant a permit for such poles,
structures, conduits, cables or wires. If the public good requires, the selectmen shall grant a
permit for erecting or installing and maintaining such poles, structures, conduits, cables or wires.
Such permit shall designate and define in a general way the location of the poles, structures,
conduits, cables or wires described in the petition therefor. Such permit shall be effective for
such term as they may determine, but not exceeding one year from the date thereof, and may,
upon petition, be extended for a further term not exceeding one year. A permit shall not be
granted to replace an existing utility pole on any public highway unless such replacement pole is
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erected at Jeast 20 feet from the surfaced edge or the edge of public easement therein, provided,
however, that for good cause shown the selectmen may waive the 20-foot requirement.

HI. Effect of Permit. Except as otherwise provided herein, the holder of such permit shall
during the term thereof be entitled to have and exercise all the rights, privileges and immunities
and shall be subject to all the duties and liabilities granted or imposed hereby upon the holder of
a license hereunder.

IV. Licenses. The petitioner may petition such selectmen to grant a license for such
poles, structures, conduits, cables or wires. If the public good requires, the selectmen shall grant
a license for erecting and installing or maintaining the poles, structures, conduits, cables or wires
described in the petition.

V. Provision of Licenses. The selectmen in such license shall designate and define the
maximum and minimum length of poles, the maximum and minimum height of structures, the
approximate location of such poles and structures and the minimum distance of wires above and
of conduits and cables below the surface of the highway, and in their discretion the approximate
distance of such poles from the edge of the traveled roadway or of the sidewalk, and may include
reasonable requirements concerning the placement of reflectors thereon. Such designation and
definition of location may be by reference to a map or plan filed with or attached to the petition
or license.

VI. Effect of License. All licenses granted under the provisions hereof shall be
retroactive to the date the petition therefor is filed. The word "license” as hereinafter used
herein, except in RSA 231:164 shall be construed to include the word "permit". The holder of
such a license, hereinafter referred to as licensee, shall thereupon and thereafter be entitled to
exercise the same and to erect or install and maintain any such poles, structures, conduits, cables,
and wires in approximately the location designated by such license and to place upon such poles
and structures the necessary and proper guys, cross-arms, fixtures, transformers and other
attachments and appurtenances which are required in the reasonable and proper operation of the
business carried on by such licensee, together with as many wires and cables of proper size and
description as such poles and structures are reasonably capable of supporting during their
continuance in service; and to place in such underground conduits such number of ducts, wires
and cables as they are designed to accommodate, and to supply and install in connection with
such underground conduits and cables the necessary and proper manholes, drains, transformers
and other accessories which may reasonably be required.
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231:163 Changes.

Any such licensee or any person whose rights or interests are affected by any such license
may petition the selectmen for changes in the terms thereof; and after notice to the parties and
hearing, the selectmen may make such alterations therein as the public good requires. The
selectmen, after notice to any such licensee and hearing, may from time to time revoke or change
the terms and conditions of any such license, whenever the public good requires.

RSA 41:8 Election and Duties.

Every town, at the annual meeting, shall choose, by ballot, one selectman to hold office
for 3 years. The selectmen shall manage the prudential affairs of the town and perform the duties
by law prescribed. A majority of the selectmen shall be competent in all cases.

RSA 21-P:39 Local Organization for Emergency Management.

[ Each political subdivision of the state shall establish a local organization for
emergency management in accordance with the state emergency management plan and program.
Each local organization for emergency management shall have a local director who shall be
appointed and removed by the county commissioners of a county, the city council of a city, or
board of selectmen of a town, and who shall have direct responsibility for the organization,
administration and operation of such local organization for emergency management, subject to
the direction and control of such appointing officials. Each local organization shall have
jurisdiction only within its respective political subdivision, and the director appointed by that
political subdivision shall be responsible to his or her appointing authority. The appointing
authority may appoint one of its own members or any other citizen or official to act as local
director and shall notify the state director in writing of such appointment. If a local director is
removed, the state director shall be notified immediately. Each local organization for emergency
management shall perform emergency management functions within the territorial limits of the
political subdivision within which it is organized.

i Until a local director has been appointed, the chief elected official shall be directly
responsible for the organization, administration, and operation of such local organization for
emergency management.

IL. In carrying out the provisions of this subdivision, each political subdivision in which
any disaster as described in RSA 21-P:35, V occurs may enter into coniracts and incur
obligations necessary to combat such disaster, protecting the health and safety of persons and
property, and providing emergency assistance to the victims of such disaster. FEach political
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subdivision may exercise the powers vested under this section in the light of the exigencies of the
extreme emergency situation without regard to time-consuming procedures and formalities
prescribed by law, excepting mandatory constitutional requirements, pertaining to the
performance of public work, entering into contracts, the incurring of obligations, the
employment of temporary workers, the rental of equipment, the purchase of supplies and
materials, and the appropriation and expenditure of public funds.

IV. In carrying out the provisions of this subdivision, cach political subdivision in which
any disaster as described in RSA 21-P:35, V occurs may meet at any place within or without the
territorial limits of such political subdivision and shall proceed to establish and designate by
ordinance, resolution, or other manner, alternate or substitute sites or places as the emergency
terporary location or locations of such government where all or any part of the public business
may be transacted and conducted during the emergency situation. Such sites or places may be
within or without the territorial limits of such political subdivision, but shall be within this state.

segTEL 1-2 Please refer to your testimony at page 4 where it discusses pole licenses.
Please provide a copy of all town ordinances, agreements, procedures,
forms and any other documents that describe the license procedures that
utilities are to follow in Hanover.

The Town has no special ordinances, agreements, procedures, forms or other documents
that describe the license procedures utilities are to follow. The Town follows the
procedures outlined in RSA Chapter 231, as provided in response to segTEL 1-1.

segTEL 1-3 Please refer to your testimony at page 5 where it states “The conduit
licenses also permit the Town to install {iber in the telephone conduit
without charge.” Please provide a copy of such license. When did the
Town msert language in the conduit licenses to permit the Town to install
fiber in telephone conduit without charge?

Provided separately are representative copies of conduit licenses from 1941, 1980 and 2000
showing the referenced language. This Iangunage appeared in licenses throughout this
period and was not inserted by the Town after the licenses were issued.
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segTEL 1-4 Please refer to your testimony at page 6 where it states “Hanover also
malntains a municipal fiber connection network. Hanover was not

required to obtain utility approval for this network and its expansion.”
Please state 1n detail the basis for your assertion that Hanover was not
required to obtain utility approval for this network and its expansion.
Please identify and provide a copy of all statues, ordinances, rules, opinion
letters, contracts, agreements and other documents that you rely on to
support your statement that Hanover was not required to obtain utility
approval.

The Town previously objected to this request to the extent it sought a legal response or
analysis. Without waiving that objection, the Town provides the following response:

The Town relies upon the statutes cited in response to segTEL 1-1, the licenses,
representative samples of which are provided in response to segTEL 1-3, and the following
order of the Federal Communications Commission (“FCC”) regarding over-lashing optical
fiber to the existing alarm cable attachments, to upgrade its emergency management
capabilities: Report and Order, In the Matter of Implementation of Section 703(e) of the
Telecommunications Act of 1996, FCC Docket No. 97-151. A copy of that Report and
Order is submitted separately.
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“of the Town of L...Hanover. o

Recorded in the }Q‘J—-EQQQ’{SE records of the

EXHIBIT

In every underground main line condnit construet od by said Company one duct not less than

three inches in dinmeter shall be reserved and maintained fee of charge for the use of the fire, po-

Hee, %ck,pb(}nc, and telegraph signal wires belonging to the Clty/’l own and used by it exelh

usively [or
mumcipal purpoeses,

Said Company shall indemnify and save the City/Town hr
penses whatsoever Lo which the Ci'ty/ Town
of said Company, its agents or servants
granted it by the said City/Town.

armless against all CJJTTL’! ges, costs and ex-

[

may be subjected in consequence of the acts of negleet

, 07 i any  munnor atising from the rights and privileges

In addition said Company shali before o public’ way s di stubcd for the Iaymrf of its wires, or con-
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erence ’Demg had 1o bond already on file) conditioned for the
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under this licenss.

Said Company shall comply with the requirements of . mstmw by-laws/ordinances and. such
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wires 5o far as the same are not inconsistent with the laws of the State of New Hampshire,
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830111 PETITION AND LICENSE FOR CONDUIT LOCATION

_ ' PETITION :
Manchester, New Hampshire Date: October 21, 2000

N To the Town Clerk of Hanover, New Mampshire. ' :

VERIZON NEW-ENGLAND, INC., desires a license to install and maintsin underground conduit and

mannoles, with the wires and cables therein, in or under the hereinafier named highways or intersecting

public highways in said municipality for the purpose of meking connections with such poles and buildings

for distribufing purposes as said Company may deem necessary. :

Placement .and:-iii_:ens.i_ng of approximately 535 fest of conduif, buried wire, and cable, and the
associated handholes, on Schos] Lane, in the Town of Hanover, New Hampshire, as per atta.c-h_e.d.

VERIZON NEW ENGLAND. INC, -
by Shain Nda AL -

Right-of-Way Department |

LICENSE -
Upon the foregoing pstition and it appearing that the public good so requirss, it is hereby
C _ ORDERED : o

That VERIZON NEW ENGLAND, INC., be and hereby is granted & jicenss 1o install and maintain
underground conduits and manholes, with wires and cables therein, in or under, the surface of the
highways covered by said petition or'interseciing highways for ihe purpose of making connections with
such poles and buiidings for distributing purposes as said Company may-desm necessary. '

- The approximate losation of the underground conduit shali be shown on a plan marked VERIZON NEW
ENGLAND, INC., numiber 83044+ , dated February 24, 1998 attached to and made a pari of this order.

" The foregoing licenseis subject 10 the following conditions-

1.) The conduit and manholes shall be of such material and.cons
manneras 1o be satisfactory to such municipal officers as ma
werk, and a plan showing the location of conduits constructe
is completed,

truction and all wOr}_{ dons in stch
¥ be appointed to the supervision of the
d shall be filled with the Town whean the work

2.) In every underground main iine conduit constructed by said Company one duct not ess than
three inches in diameter shall be reserved and maintained free of Charge for the use of the fire and police
signal wires belonging to the Town and used by it exclusively for municipal purposes.

3.) Said Company shali indemnify and save the Town h
expenses whatscever to which the Town may be subjectad
Company, its agents or servants, or in any mannet arising f
said Town, ‘

armiese against aff damages, costs and
in conseguence of the acts of neglect of said
rom the rights and privileges granted it by the

4.) In addition said Company shali, before a public way is disturbed for the laying of its wires or
conduit, exscuie its bond in 2 penal sum of FIVE THOUSAND DOLLARS (85,000,000} (Reference being
had a bond already on fiie) condifiened for the faithfyl performance of its duties under thie ficense.

5.) Said Company shali comply with the requirements of existing by-laws ordinances and such as
may hersafter be adopted, governing the construction and maintenance of conduits and wires so far as
he same are not inconsistent with the laws of the State of New Hampshirs.

LT

By vote of
Selectmen”
M OJM Town of Hanover, New Mampshire
electmen : d] 0 »—-»—EQ
' Seiectmen Town Clerk .

Agf/;aj':iL -

L
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I INTRGDUCTION

I In this Report and Order ("Order"), the Commission adopts rules implementing
Section 703 of the Telecommunications Act of 1996 ("1996 Act") relating to pole attachments?
Section 703 requires the Commission to prescribe regulations to govern the charges for pole
attachments used by telecommunications carriers to provide telecommunications services.” Section
703 also requires that the Commission’s regulations ensure that a utility charges just, reasonable,
and nondiscriminatory rates for pole attachments* We adopt the ruies set forth in Appendix A
heretc based upon the comments and reply comments filed in response to the Notice of Proposed
Rulemaking in this docket (the "Notice™)” A list of commenters, as well as the abbreviations used

in this Order to refer to such parties, is contained in Appendix B hereto. The commenters generally

represent the interests of one of the following three categones: (1) utilitv pole owners;® (2) cable

Pub. L No. 104-104, 110 Stat. 61, 149-151, codified at 47 T.S.C. § 294,

*Section 703 amended Section 224 of the Communications Act. Carrentiv Section 224
defines "pole aftachment” as any attachment by a cable television system or provider of
felecommunications service to a pole, duef, conduit or right-of-way owned or controlled
by & utilify, 47 U.S.C § 224(a) 4. Section 224 defines "utility” as any person who is. o
Iocal exchange cayrier or an electric, gas, water, steam or other publicutility, and who

oWns or controls poles, ducts, conduits or rights-of-way used, in whole or in par, for

any wire comrounications, net including any railroad, any persor who is cooperatively
organized, or any person owned hv the federal goverament or any state. 47 LK.C

8 224(a)(1).

4T U808 224X D

A

"Notice of Lroposed Fulemaking (S Docket No, 67 151, 12 FCC Red 11725 (1997, In
addition, fo the extent relevant, we have considered the comments and reply commments
filed in response to the Notice of Proposed Halemaking iv C8 Docket No. 97-98 rel ating
to the existing formula for pole attachments. Avtice of Proposed Rulemaking (8

Docket No. 97-98 (Amendmwent. of Rules and Policies Governing Pole Attachments), 12

FOC Red 7449 (1997 (" Pole Attachment Fee Notred). The Pole Attachment Fae Notice
specilically seeks comment on the Commission's use of the cnrrent Presumntions, on
carrying charge and rate of retwm elements of the formula, on the nse of gross versus
net data. and on a conduit methodology.,

“(ﬁcnnmentil']g ufility pole owners generallv include American 1 ectric, et al., Carolina
Power, et al, Colorado Springs Utilities, New York State Investor Owned Hlectric
Utilities, Davton Power, Duguesne Light, Edison Flectri UTC, Obio Edison, Texas
Utilities and '
Union Electric.
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operators;’ and (3) telecommunications carriers.®

‘Commenting cable operator interests geperallv inclnde Adaelphia, et al., New York
al ] . L) ]
Cable Television Assn., Comeast, et al.,, NCTA, SCBA and Summit,

Comamen ting telecommunications carrier interests generally include Ameritech, ATET,
Bell  Atlantic, BellSouth, Champlain Valler  Telecom, et al, GTE, T1(G
Communications, KMC Telecom, MCL Omnipoint, RCN, SBC, Sprint, Teligent, TSTA,
T8 West. and Winstaz.
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iL BACKGROUND

1.2 The purpose of Section 224 of the Communications Act® is to ensure that the
deployment of communications networks and the-development of competition are not impeded by
private ownership and control of the scarce infrastructure and rights-of-way that many
communications providers must use in order to reach customers,'© _ The rules wé adopt in this

- Order further the pro-competitive goals of Section 224 .and the 1996 Act by giving incumbents and
new entrants in the telecommunications market fair and nondiscriminatory access to poles and other
facilitics, while safeguarding the interests of the owners of those facilities,

13 As originally enacted, Section 224 was designed to ensure that utilifies’ control
over poles and rights-of-way did not create a bottleneck that would sufie the growth of cable
television. - Congress sougit to prohibit urilities from engaging in "unfair pole attachment practices
... and 1o minimize the effect of unjust or unreasonable pole attachinent practices on the wider:
development of cable television service to the public.”!! As mandated by Section 224, the
Commussion established a formula to caleulate maximum rates that utilisies could charge cable
operators for the installation of attachments on utility facilities where such rates are not regulated
by a state.” In subsequent proceedings the Commission amended and clarified ifs methodology for

establishing rates and its complaint process.”

1.4 The 1996 Act amended Section 224 in several mmportant respects.  While

"Pub. L. No. 95-234 ("1978 Pole Aftachment Act") codified at Communications Act of
1954, as amended ("Commmunications Act™), § 224, 47 US.C. § 294, :

S, Rep. No. 580, 95ih Cong., Ist Sess. 19, 20 (1977) (" 1977 Separe Heport'), reprinied in
197 US.CCAN, 109, 121 ‘

llﬂ

¥ First Report and Order (Adoption of Rujes {or the Regulation of Cable Television Poie
Attachments), (C Docket No. 78-144, 68 F(IC 23 1685 (1978) (" Firsr Lieport and COrder;
see wlso Second Heport and Ovder: 72 FCC 23 59 A979) " Second Teport and Order™;
Third Report apd Order, 77 TCC 24 185 (A980) (" Third Fepore and Order), aff'd
Monongahels Power Co. v, FOC G55 F.oa 1954 (DAC G 1985) (per enriam; Reporr and
Order; (€ Docket No. 86-212 (Amendwent of Rules and Policies Governing the
Attachment of Cable Television Hardware to Utllity Poles), 2 FCC Red 4887, 43874407
(A48T (" Pole Attaclunent Order™), recon. denied 4 FCC Bed 468 (1989

M Second Report and Order, 72 FOC %0 5% Memoraudum Opinion and Order (Petition to
Adopt Rules Concerning Usable Space on Utility Poles, M 4556), FCC 84-325 {rejeased
Faly 25, Y984) (" Usable Space Order™), see also Alabuama Power (o KO T8 Fuidd 362
(.G Gir 1985) (npholding challenge to the Commission's pole attachment {ormula
relafing fo net pole Investment and carrying charges). Following A/abama Poveer the
Commussion revised its miles in the Pole A ftachment Order; 2 FCC Red 4387,
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previously the protections of Section 224 had applied only to cable operators, the 1996 Act

extended those protections to telecommunications cartiers as well.! Further, the 1996 Act gave

cable operators and telecommunications carriers a mandatory nght of access to utility poles, in

addition to maintaining 2 scheme of rate reguiation governing such attachments.”® In the Local

Competition Order, we adopted a number of rules irnplementing the new access provisions of
ection 224, ' : '

1.5 As amended by the 1996 Act, Section 224 defines a wtility as one "who is a local
exchange carrier or an electric, gas, water, steam, or other public utility and who owns or controls
- poles, ducts, conduits, or rights-of-way used, in whole or in part, for wire communications.”” The
1996 Act, however, specifically excluded incumbent local exchange carriers ("TLECs™) from the
defmition of telecommunications carriers with rights as pole attachers.’® Because, for purposes of
Section 224, an TLEC 15 & utilitv but is not a telecommunications carrier, an ILEC must grant other
telecomumunications carriers and cable operators access to its poles, even though the TLEC has no
rights under Section 224 with respect to the poles of other utlities. This is consistent with
Congress’ intent that Section 224 promote competition by ensuring the availability of access to new
telecommunications entrants.”®

1.6 Section 224 containg two separate provisions governing maximum rates for pole
attachments, one of which covers attachments used to provide cable service and one of which
covers attachments for telecommunications services (including attachments used 1ointy for cable
and telecommunications). Section 224(b)(1), which was not amended by the 1996 Act, orants the
Comrmission authority to regulate the rates, terms, and conditions governing pole attachments for

BT TUSC § 224,

T TR § 2240a), (D).

1 Firse figpor? and  Order; OC- Docket No, 96-98 (Implementation of the Local
Competition Provisions in the Telecommunications Act of 19967, 11 FCC Red 15499,
16038-107, paras. 1119-1240 (1996) (the "ZLoca/ Competiiion Ordery, rev'd on ofher
grounds, lowa Uiilities Board v FCC 120 F.34 758 (8th Cir 1997, cert gramied sl
nom., ATET Corp. v, Jowas Utilities Board, 66 T8 W, 3387, 66 T.S.L.W. d484, 60
US.TLW. 3490 (U8, Jan. 206, 1998) (No. 97-836, 97-820, 91-830, 97-831, 97-1075, 97-1087,
97-1099, 9714110 In Angust 1996, the Commission also issued a fleport and Order in
CS Docket No. 96-166 (Implementation of Section 763 of the Telecommunications Act. of
19063, 11 FCC Red 9541 (1890), amending its rules to refloct the sell-effectuating
additions and revisions to Section 224,

4T US.CO§ 224(a)
B4 TSC § 2240005

Y Conlerapce Jieport fo S 652 and Joint Explanatore Starement of the Commitiee of
Conference, 104th Cong., 84 Sess, 98100, 113 (" Cons Lpe™y,
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cable service 1o ensure that they are just and reasonable Section 224(d)(1) defines a just and
reesonable raie as ranging from the statutory munimum (incremental costs) to the statutory
maximurn (fully allocated costs).” Incremental costs include Pre-CoRstruction survey, engineering,
make-~ready -and change-out costs incurred in preparing for cable attachments ™  Fully allocated
costs refer to the portion of operating expenses and capital costs that a utility incurs in owning and
maintaining poles that is equal fo the portion of usable pole space that is occupied by an arracher. ™

1.7 Separately, Section 224(e}(1), the subject of this Order, governs rates for pale
attachments used in the provision of telecommunications services, including single attachments
used jointy to provide both cable and telecommunications service. Under this section, the
Commission must prescribe, no later than two years after the date of enactment of the 1996 Act,
regulations "to govern charges for pole attachments used by telecommunication carriers (o provide

telecommunications services, when the parties fail to resolve a dispute over such charges,"*
Section 224(e)(1) states that such regulations "shall ensure that a utiity charges just, reasenable,
and nondiscriminatory rates for such. pole attachments."® The section also sets forth a transinon
schedule for implementation of the new rate formula for telecommunications carmers, Unti] the
effective date of the new formula governing telecommunications attachrnents, the existing pole
attachment rate methodology of cable services is applicable to both cable television systems and to

L4 TRG 8 R2A4()1). The Commission does not have authority where a state
regulates pole attachment rates, terms, and conditions. Section RRA(A(3) directs that
Jurisdiction for pole attachments reverts to the Commission generally if the state has not
_ issued and made effeciive mmles implementing the state's regulatory authority over pole
E aftachiments.  Beversion to the Commission also oceurs, with respect to individual cases,
v i the state does not take flinal action on a complaint within 180 days after its filing
with the state, or within the applicable period presaribed for such {inal action in the
state's rules, as long as that prescribed period does not extend move than 360 days
beyond the complaint's filing.
47 TLR.CO 8§ 224(ex(@®).

Bz‘tﬁ{[a,lc(-‘»;'—md}'“ generally refers fo the modification of poles or linmes or the installation
of guys and anchors 0 acommodate additional facilities. Sep 7977 Senate Lieportat 19,
A pole "change-out” is the replacement of a pole to accommodate additional users., Pode
Artachiment Order; 2 FOC Red at 4405 1.3, Congress expected pole attachment rates
based on ineremental costs 1o be low becanse utilities generally recover the make-ready
or change-out charges directly from cahle svstems. See 19:7 Senare Lieport at 19,

#4T UBC 8 224001, The 1996 Act was enacted on February 8 1996,

&3

J)Jd
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telecommunications carriers. ™

1.8 In the Notice, the Comnussion sought comment on zmplementmﬂ a methodology
to ensure just, reasonable, and nondiscriminatory maximum pole attachment and conduit®’ rates for
telecommunications carriers.” Under the present formula, a portion of the total annual cost of a
pole is included m the pole attachment rate based on the portion of the usable space occupied by the
attaching entity.” Under the 1996 Act’s amendments, the portion of the total annual cost included
in the pole attachment rate for cable systemis and telecommunications ~carriers providing
telecommunications services will be determined under 2 more delineated method. This method
allocates the costs of the portion of the total pole cost associated with the usable partien of the pole
and the portion of the total pole cost associated with the unusable portion of the pole in a different
manner, The Commission also sought comment on how to ensure that rates charged for use of

ghts-of-way are just, reasonable, and nondiscriminatory. ™ '

1.6 The rules we adopt today implement the plain language of Section 224, Thar
- section provides that the regulations promuigated will apply "when the parties fail to resolve a
dispue over such charges.” Accordingly, and as discussed below, we encourage parties ©
negotiale the rates, terms, and conditions of pole artachment agreements.  Although the
Comnussion’s rules will serve as a backdrop to such negotiations, we intend the Commission’s
enforcement mechanisms to be utilized only when good faith negotiations fail. Based on the
Commission’s history of successful implementation and enforcement of rules governing
attachments used to provide cable service, we believe that the new rules we adopt today will foster
compeution in the provision of communications services while guaranteeing fair compensation for
the utilines that own the infrastructure upon which such competition depends.

HLPREFERENCE FOR NEGOTIATED AGREEMENTS
AND COMPLAINT RESOLUTION PROCEDURES

Mg USG S RN, 47 CF.R § 11401, Pursnant to Section R, the current
formula will continue to be applicable to cable svstems provi ding ondy cable service and,
until February 8 R001, to cable systems and telecommunications carviers providing
telecommunications services. See Section VI below regarding the mmplementation and
the effective date of the rules we adopt herein.

YA conduit is a pipe placed in the ground through which cables are pulled.  FCC
ARMIS Operating Data Report, 1CC Report 45-08 (January 10923,

# ANotice, 12 FCC Red at 11739-40, paras. 30-41;
#See Third Report and Order, 77 FCC 2 187 (19807
W Notice, 12 FOC Red at 11740, pavas. 42-43,

YT TR § 224¢av ),
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A. Backeround

1.10  The 1996 Act amended Section 224 by adding & new subsection (e)( 1) te:

govern the charges for pole attachments used by telecommunications providers (0 provide
telecommunications services when the parties fail to resolve a dispute over such
charges. - Such regulations shall ensure that a wtility charges Just, reasonable and -
nondiscriminatory rates.for pale attachments. ™
The statute.™ Jegislative policy,™ administrative autherity,™ and current mdustry practices™ all
make private negouation the preferred means by which. pole attachment arrangements are agreed
upon between a2 wtility pole owner and an attaching entity.” Pursuant 1o the Commission’s authority
to provide for just, reascpable, and nondiscriminatory rates, terms and conditions for pole
attachments,” attaching entities have recourse to the Commission when unabie to resolve a dispute
with 2 utility pole owner. The Commission’s rules establish a specific complaint process® Under

AT § 2R4(ex(1).
P47 US.C 88 224000, (@), (XD,
1977 Senare Reportat 19-20; Cont Fpr at 205-207.

¥ First Report aud Order, 68 FCC 24 1585 (sefting initial rules for the complaint process,
formuia elements and the use of historical costs), Secomnd Jieport and Order, 72 FOC 24
- 59 (setting spatial presumptions and delined incremental and fully allocated costs {or
use in formula);, Zhird Report and Order, 78 FCC 24 187, affd Monongahala FPoer Co
n FUC G665 Fod 1254; Pole Awtachment Order, 8 FCC Red 4387, recon. denied, 4 FCC
Red 448, '

“See, ez, Carolina Power, et al, Comments at 11; NCTA Comments at 4-7: USTA Replv
at 2.

"From 1979, when the first pole affachment complaint was {ed with the Commission,
to 1991, approximately 246 pole attachment complaints were filed.  From 1097 through
1896, approximately 44 such complaints were {iled.  Currentl v, there are seven pole
attachment complaings under review by the Commission's Calle Services Bureatn. We
view this number of complaints to the Commission, in light of the penetration of cable
service in the nation's communities, to be indicative that most pole attachment rates are
negotiared without resort o the Commission.

BT US.CO88 2240001, (eX(), (D).

47 CF R 85 1.1401-1.1416,
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the current rule, in reviewing a complaint about rates, the Commission will compare the urility’s
proposed rate {0 a maximum rate calculated using the statutory formuja.®

LIT  In proposing 2 methodology to implement Section 224(e}, the Commission state

i the Nerice that the Commission’s role is limited to circumstances when the parties fail to resolve
a dispute and that negotiations berween a utility and an attacher should continue 10 be the primary
means by which pole attachment issues are resolved.® The Commission also indicated that
Congress recognized the importance of access in enhancing competition in telecommunications
markets and that parties in a pole attachment negotiation do not have equal bargaining positions.”
To further Congressional intent to foster competiion in telecommunications, the Commission
proposed to apply. to telecommunications carriers the Commission’s existing complaint rules
developed to resolve pole attachment rate disputes between cable operators and utilides.

112 Some telecommunications carriers and wrility pole owners agree that negotiations
between a utility and an attaching entity will continue, under Section 224(e), to be the primary
means by which pole attachment issues are resolved.™  Severa] utility pole owners, however,
suggest a number of changes to the complaint process, such as adding a mandatory negotiation
period and establishing a statute of limitations and a minimum amount in controversy,” American
Electric, et al., also contend that meaningful negotiations can occur "only when the defanit pricing
mechanism established by the Commission is somewhere close to the price on which the parties
would agree absent such regulation,”* Attaching entities respond that the American Eleciric, et al.,

Y4 TS.CO§ 224(a)).

Y Aotice, 12 FOC Red at 11781, para. 12

“Jd The current complaint rule provides thaf "[flhe complaint shall include a brief
summary of all steps taken fo resolve the problem prior to filing. If no such steps were
taken, the complaint shall state the reason(s) why it believed such steps were [ruitless.”
47 CEI§ 1140400

¥See Bell Atlantic Reply at 2 (negotiation is essential means to establish Just and
reasonable rates for pole attachments): Carolina Power, et al, Reply at 11 (private
negotiations are the cornerstone of attachment agreementsy, GTE Comments at 45
URTA Reply at 2 Bur see MCI Comments at 9 (Jormala for maximum rate is a
necessary condition to making negotiations, and therefore industry resolution of
disputes, possible at all).

“See American Eiectric, et al., Replv at 80; Carolina Powey, et al., Comments at 1819,
Duaquesne Light Comments at 18-20; Edison BElectrie/TTC Comments af 7, GTE Reply at
4-8; USTA Comments at 2,

# American Electric, et al., Comments at 1213, American Electrie, et al., believe that
any default pricing formula established pursuant to Section R24(e) should be based on
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proposals would eliminate recourse io the Commission, contrary to the content and spirit of the
la\-’\-".ﬂ A

.15 The Association of Local Telecommunications Services ("ALTS"Y* asserted in its
comments 1n response to the Pole Attachment Fee Notice that its members have experience
atternping o obtain pole ‘attachments from numerous utilities,” and many negotiations were
unsatisfactory in part due to the intransigence by or blatant refusal of utilities 1o negotiate. ™ USTA,
a national trade association representing over 1,000 LECs,” contends that while the most efficient
manner 10 defermine just and reasonable pole attachment rates is that of permitting pole owners and
attacners 10 negotiate reasonable asreements.” the proposal by American Electric, et al.,
contravenes the statute.”

L4  Electric utility pole owners oppose the continned use of the current negotiauon
process and complaint procedures established for cable operators, claiming the current regulatory
scheme has resulted in government-sponsored unilateral contract modification and subsidization of
the cable industry by the electric udlity tatepayer.”™  American Electdc, st al., contend that the
Commission must recognize that the bargaining relationship betwesn electric utilities and. cable
compames has changed since 1978 when Congress provided the cabje television industry with
access to the distribution poles of utilities at just and reasonabie rates.” In asserting that attaching

- Forward- Looking Economic Pricing Model hased on economic canital costs. American
Electric, et al., Comments at 13,39 and (S Docket No.- 97-98 Comments at 4, 49-46, 91-04,

“See. eg, NOLA Reply at 4 see also Association Tor Local T clecommunications Services
G5 Docket. No. 97-98 Comments at 2, USTA (8 Docket. No, 93-08 Renly at 6.

g, - Y. . L .. e ; o, . .
FATITS is o national trade association representing over 30 telecommunications carriers
that are Tacilities based competitive Jocal exchange carriers CCLEG™.  ALTS (8
Docket No. 97-98 Comments at. L. '
-(’ N el b T - -~ Y al S

WALITS €8 Docket No. 97-98 Comments at 2,

5(}Id

USTA Comments at 1,

bt

"USTA C8 Docket. No. 97-98 Commients af 2.
PUSTA (8 Docket No. 97-98 Reply at 5-6.
545{-‘(?, e&, Ameriean BElectric, et al, Comments at 18 20,

“American Electrie, et al, (S Docket No. 97-98 Comments at 8 (stating that since 1957,
the cable industry has grown to a 67% coverage of Lomes in America, citing 7hird
Anpual Report, C5 Docket No, 96-138 (In the Matter of Annnal Assessment of Status of
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entities no longer represent an industry that needs rate regulation under Section’ 2245 American
Electric, et al., acknowledge that in 1978 "Coneress was concernsd with the cable companies’
mferior barﬂammc position vis-a-vis utilities and wanted to assist an induszy in its infancy."’
USTA interprets’ Congressional infent as expecting the Commission to intervene and rely on the
statutory formula only in instances where negotiating parties are unable to reach a mutually
acceptable agreement,”™ USTA further states that the Commission has established and maintained a
case-by-case dispute resolution process since 1978, rather than adopting a uniform pole attachment
rate prescription process in compliance with that Congressional mandate,™ Cable and
telecommunications carriers assert that potential and existing attaching entitiss do still need pole
attachment rate regulation because they are still not able to bar cain from a level position with utility
pole owners.® Cable operators and telecommunications carmiers urge the Ct}mmymon 1o extend the
existing negotiation and complaint resolution system to telecommunicarions carriers.®

-1.15 Some attaching entities suggest that the Commission mmpose on fiself a 90-day
time frame in which to issue a decision on a pole attachment compiaint.™  Other cable and
telecommunications carriers reqiest that the Commission impose upon atility pole owners the

Competition in the Market for 1)@1]\(‘1“i ol Video Programming), 12 FOC Red 4358, 4368, .
para. 14 (1987 see also American Hiectric, et al., Reply at 5.

){’Amen( an Hlectric, of al., (S Docket \(J q7. 96 Comments at 23,
1

FUSTA (8 Docket No. 97-98 Comments af 2 (quoting the 7977 Senare Feporr at 3 ("The
basic design of S 1547, as reported, is to empower the [Commission] to exercise
regulatory oversight over the arrangements between utilities and [cable television]
systerms in any case where the parties themse}vea are unable to reach a muwmally
satislactory arrangement™).

FUSTA (S Docket No. 97-98 Comments at. 2.

“”S’MJ Comeast, et al., R{]}]‘i at 16; NCTA Reply at 3-G; New York Cable Television Assn.
at -3, Teligent (qﬂv at. 5-(,

USee, eg, ATET Comments at 2 . Beply at. 4; Champlain Valley Telecom, et al., Replv at
6 ((m]ermw to attitnde of A_menum Electric, et al., reminding the ( omulission thar its
authority is not plemary); Comcast, et al, Reply at 16, NCTA Reply at 5-f. ¥ New
York Cable Television Assn. at 2-3 (current rule gives wutilitg ]}030 owner too much
feverage), Teligent Reply at 5-6 (sole 1eliance on negotiations is not enougl).

ﬁ";‘)ﬂ(’ ‘xmor]mh R(Jp}v at. )-é (c om"p}(um p} OURSS 5110111(1 }}z(mdo I(n e\p@dm(ms

waoh e (()m])idﬂl?% 4% A eans o w 011 11}19 m]utwm A
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reguirement that pole attachment agreements between private partiés be on public record 5o that an
attaching entity wiil have nomcc‘: of:- (1) the expectations of the utility; and {2} the terms provided 1o
other attaching entities.” The result- would be that the most favored provisiens from various
agreements would then be available to all attaching entities.” Pole owners assert that attachmo
\,DHUBS have no lﬂmurratﬂ expectation that all prowszom bD available to all attaching entities.®

B.  Discussion

116 Our rules for complaint resolution W1H only apply when the parties are unable to
arrive at a negotiated agreement™  We affirm our belief that the existing methodology for
determining a presumptive maximum pole attachment rate, as modified in this Order, facilitates
necouatlon because the parties can predict an anticipated range for the pole attachment rate.” We

further conclude that the current complaint procedures are adequate to establish just and reasonable
rates, terms, and conditions for pole amachments.” = No party has demonstrated that the
Commussion’s time for resolution has been a problem in the past, While we will not impose a
cacline for Commission action, we will confinue to endeavor to resolve complaints expedﬁmuﬂy
An uncomplicated complamt process and a clear formula for rate determination are essential t
promote the use of negotiations for pole attachment rates, terms, and conditions,® We are
comimitted (o an environment where attaching entities have enforceable rights, where the imterests
of pole owners are recognized, and where both parties can negotiate for pole attachment rates,
allowing the availability of telecommunications services 1o expand.

% See TG Communications Comments at ]6, Reply at 1-2; JSH\E'C- Telecom Comments at, 5+
.

% See 1OG Commanications Comments at 16,

P See American Flectric, of ¢ al, Reply af 34, Duquesne Light Comments at 19; Eﬁlaon
FElectrie/TD0 Comments af 6-7 0113{; Edison Comments at 18, Union Blectric Comments
(if I i.

% See ‘Mne}*i can Blectrie, et al, Comments at 15 ATET Comments af 2, Bell Atlanfic
Reply ar 2 Caroliva Power, et al, Reply at 1T, GTE Replv at 5 MCI Comments af 2
NCTA Comments af. 3-4; New York State Investor Owned Electric Utilities Comments at
6; TISTA Reply at 2.

Y Ses eg, ATET Reply at 4 ICG Communications Comments af 11, MCI Comments at &
- NUTA Commients at 3-4; see also Ameritech Reply at 3-5 (favors fransparent. maximum
rate determinations); GTE Reply at 45 (nniform and transparent rafe {ormula
{acilitates private n egotiations);, EMC Telecom Reply at 1-2 (clear formuls and
complaint process supports negotiation).

% So0 ATET Comments at, ! 2 MCI Gomments at 2, NCTA Comaments at 5-4,

) ra y ) -
%See GTE Reply st 4-5.
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117 We agree with attaching entities that time is critical in 2stablishing the rate, terms,
and conditions for attaching.” Prolonged negotiations can deter competition because they can force
a new entrant to choose between unfavorable and mefficient terms on the one hand or delayed entry
and, thug, a weaker position in the market on the other.” For these reasons, we reject & proposal by
utilities that we mandate a 180-day negotiation period prior to filing a complaint with the
- Commission. We agree with cable and telecommunicarions carrers that such a requirement wouid
not be conducive (0 a pro-competitive, deregulatory environment.” Such an extendad period of
tome could delay a telecommunzcaﬂons carrier’s amhty to prowde service and unnecessarily
obstruct the pvovess

118 We disagree with utilities suggesting that, in addition to the existing time frames,
the pole owner should receive 30 days’ notice by a cable operator or telecommunications carrier of
any intention to file a complaint.™ Such a notice requirement would be redupdant under our rule
and would unnecessarily prolong the resolution of disputes. The current rule provides for a 45-day
period m which the uidlity pole owner must respond to the request for access filed by a cable

operator or telecommunications carrier seeking to install an attachment”™ A complaint to the
Commission must be filed within 30 days of the denial of a request for access.”™ The urility then
has an additional 30 days to respond to the complaint” When a cable operator or a
telecommunications carrier buhevm zt has cause to complain that a pole attachment rate, term, or
condition is not just or reasonable,” a detailed set of data and information is required under the

" See ATET ]’%ep}x at 4 Ameritech Reply at 3 1CG Communications Comments at 1L
MCI Reply at 3.

“See ATET Reply at 4 (fime is of the essence in negotiation); Mnerlfecb Reply at 3-4
(the Commission should provide for expeditious resolution so thai market entry 18 not
delaved); I0G Communications Comments af 11 (mmnﬁ 15 1mportant), MCI Reply at 3
(time to market is critical),

*See IOG Comumnications Reply at 2-3; KMC Telecom Reply at 4, MCI Reply at, 23,

% But seo Duguesne Light Comments at 18, Edison Fleetric/UTC Comments af I
Carolina Power, et al., Comments at 1819,

“See American Blecizic, et al., Rep]\ at 30, Edison Electric/UTC Reply at 6; GTE
Comments at 4-5; USTA Comments at 2, Replv af 4.

4T CTR§ 1140300,
PLT CTR § 1140405,
47 CER § L1407Ca)

BT US.CO88 2240, (AXT, ()1
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current rule.” A utility has 30 days in which to respond to an attaching entity’s request for the data
and mformation regarding the rate, term, or condition reguired for the complaint.*  Under the
present rules, the utility has had communication with the attaching entity prior to the filing of the
complaint, to such a degree as is necessary to understand the issues in conflict outined in the.
complaint. The utility has sufficient notice of ‘the issues mvolved, making additional notice
requiremants unnecessary. ' ' ' : : :

_ 119 GTE suggests that we impose a one vear statite of Bmitations on‘the filing of a

. complaint and suggests an amount in controversy threshold of $5,000." We view these proposals
as unnecessarily resirictive as they could foreclose remedy of an unjust or unreasonable rate, term,

- or condition’ of pale attachments, especially for small enterprises. There 1§ no provision in the

' statute Tor such restrictions. Establishing a threshold of any doliar amount could preclude relief to
-small entities and would be inconsistent with Section 257 and the pro-competitive goals of the 1996
Act® : ' '

120 Udlity pole owners must provide access to attaching entities on a nop-
discriminatory basis.™ While we do not agree thar all pole attachment agreements have to be
identical, differing provisions must not viclate the statutory requirernent that terms be just,
reasonable, and nondiscriminatory. We believe that these statutory standards are enforceable under
the current rule.

121 We believe it is implicit in our current rule® that all parties must negotiate in good
faith for nen-discriminatory access at just and reasonable pole attachment rates.™ In the Local

W~ . o .
4T CE R 88 LI404()(1-12), (1, (0.

0 w7

47 CPR § L1404(h).

¥ See GTE Comments af 4-5,

#See generallr, SCBA Reply.

P47 USO8 957 This section requires the Commission to eliminate market Gilniy
barriers for enfreprencwrs end other small businesses iu the provision or ownership of
felecommunication  services  or in  the provision of parts  or  gervices 1o
telecommunicati ons providers,

47 US.C & 2240,

T4 CE R § 11404

0 . N . . o . .
"I furtherance of our original mandate to institute an expeditions procedure for
deterinining pole attachment rates with a minimum of sdministrative costs and
consistent with fair and efficient regalation, we adopted & program for non-

discriminatory  access o poles, ducts, conduits and vights-of-way in the Loca/
Comperition Order. 11 BCC Red ar 16050, pare. 1122 (citing the 7977 Senare Report at
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Competirion. Order, the Comrmission addressed the requirerent of - Section 2571 that requires an
ILEC to provide interconnection cmd other rights to new entrants, and observed that new entrants
have little to offer the incumbent.’” Rather, these new competitors seek to reduce the mcumbent's
subscribership and weaken the incumbent’s dominant position in the market. An ILEC is likely to
have scant, if any, economuic incentive to reach agreement.™ In the Local Compertition Order, the
Commission determined that a uulity stood” in a position vis-a-vis the cornpetitive,
telecommunications provider seeking pole  attachment agreements  that  was  virtually
indistinguishable from that of the ILEC with respect to a new entrant seeking interconnection
agreements under Sections 251 and 252 of the 1996 Act™ We find that 2 wtility's demand for 2
clazse waiving the licensee’s right to federal, state, or local regulatory relief would be per se
unreasonable and an act of bad faith in negotiation. In particular, a request that a pole attachment
agreement include & clause waiving shimtory rights to file 4 complaint w1th the Comrmission s per
se unreasonable, ™

IV, CHARGES FOR ATTACHING
A, Poles

1 Formula Presumptions

19). In the Aotice the Commission affirmed its interpretation of Congressional intent.
that negotiafions between a udility and an attacher shonld coutinne fo be the primary
weans by which pole attachment issues are resolved.  See Norice 12 FOC Red at 11751
vara. 12 see also 47 U.S.C. § 28411

11 RCC Red at 155760, para. 141,

¥1d  The Commission continued, determining that a reguest by an inenmbent that a
new entrant contractually waive its legal rights or remedies could constitute a violation
of the duty to negotiate in good faith imposed by Sections 251(eX1) and R5E, stating
"We reject the general contention that a request by a party that another party Timit its
legal remedies as part of a negotiafed agreement will in all cases constitute a violation
of the duty fo negotiate in good faith. A party may voluntarily agree to it its legal
rights or remedies in order fo obtain a valuable concession from another parta.

[Wle [ind that it is a per se failure to negotiate in good faith {or & party to refuse fo
include in an agreement a provision that permits the agreement to be amended in the
futare 1o take into account changes in Commission or state rales. Ref using to permit o
party fo include sueh a provision would be tantamount to foreing a party to waive its
legal rights in the future 7d at 15576, para. 152

0~ . X Pu———
W See jd ut 15570, para. 141

Wsee Letter (rom Meredith J. Jones, Clief, Cable Services Burean to Danny E. Adams,
Esq., Kelley Drve & Warren LLP, DA No. 93-131 (Januazry 17, 19977,
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.22 In determining 2 just and reasonable rate, two elements of the pole are examined:
usable space and other than usable space. The costs relating 1o these elements are allocated (o those
using the pole.” In the Second Report and Order, consistent with Section 224(d)(2), the
Commiission defined total usable space-as the space on the utility pole above the minimum crade
level” that is usable ‘for ‘the attachment of wires, cables, and related equipment.”  This

‘determination was based upon survey results, consideration of the National Electric Safety Code
("NESC"), and practical engineering standards used in constructing utility poles. The Commission
found that "the most commonly used poles are 35 and 40 feet high, with usable spaces of 11 to 16
feet, respectively.™ The Commission recognized the NESC guideline that 18 feet of the pole
space must be reserved for ground clearance™ andthat six fest of pole space is for setting the depih

~of the pole®” - To avoid @ pole by pole rate calculation, the Commission adopted rebuttable
presumptions of an average pole heicht of 37.5 feet, an-average amount of usable space of 13.5 feex,

and an average amount of 24 feet of unusable S_pace on a pole. The Commission established a

rebuttable presumption of one foot as the amount of space a cable television attachment occupies.”

These presumptions serve as the premise for calculating pole attachment rates under the current
formula.. ' . _ '

1.23 A group of electric vtilities filed a white paper ("Whire Paper") in anticipation of

the Norice and the Pole Attachment Fee Notice” in which they suggest that an increase in the
current presumprive pole height is appropriate.” The. Whire Paper asserts that over time, and with
mcreased demand, the average pole height bas increased to 40 feet. At the same time, the Whire

Paper contends that the usable space presumption should be reduced from- 13.5 feet to 11 fest %

The Commission sought comment on these presumptions in the Pole Asachment Fee Notice and
sought further ‘comment in the Notice to establish a full record for attachments made by

4 . . . E 3 . - r . it
“In this contest, minimum, grade level generally refers to the ground level or elevation
above which distapees ave measured for determining required clearances

#See 79 FOC 24 at 6% 47 CRR § 1.1409(e),

a5

b

72 FCC 24 at 68,
M Id st 68 .91
Y Id

14 at 69-70.

Y See White Faper [1ed by the law firm of McDermott, Will and HEmery on Angust 28,
1896, on behall of the American Electiic Power Serviee Corporation, Commonwealth
Edison Company, Duke Power Company, Entergy Services, Tnc, Florida Power and
Light Company, Northern States Power Companv, The Southern Company and
Washington Water Power Company.

®Id at 11
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telecommunications carriers under the 1996 Act ™

124 We will address changing the existing presumptions in the Pole Anachment Fee
Norice rulemaking.'™ Until resolution of that proceeding, we will apply our presumptions as they
presently exist and proceed with the implementation under the 1996 Act of a methodology used in
the provision of telecommunications services by telecommunications carriers and cable operators.

125 The Norice also sought comment on an issue raised by Duquesne Light in 1ts
reconsideration petition of the Commission’s decision in the Local Comperitior: Order
proceeding.” Duguesne Light advocates that the number of physical artachments-of an attaching
entity is not necessarily reflective of the burden on the pole, and therefore of the costs relating 1o
the attachment. Duguesne Light states that varying attachments place different burdens on the pole
and proposes that any presumption inciude factors addressing weight and wind loads.® We will
address whether any presumptions should reflect these factors in the Pole Aniachmen: Fee Notice
rulemaking. : '

2. ‘Restrictions on Services Provided over Pole Attachments

126 In the Notice, we sought comment on whether the Commission’s decision in
Heritage Cablevision Associates of Dallas, L.F. v. Texas Utilities Electric Company ("Heritage™) "
should be extended.™ In Heritage, a cable operator provided traditional cable services as well as
- vontraditional services through its facilities. Those facilities consisted of coaxial cable lashed to
acrial support strands and fiber optic cablé overlashed to the aerial support strands.’® The

Y Notice, 12 FOC Red at 11733, pava. 17,

W See Pole Aftachment Fee Notjee, 12 FOC Red at 745859, paras, 18-20, We reserve
decision on issues regarding the 87.5 ft. presumptive pole beight, the 18.5 It presumptive
amount of usable space, the minimum ground clearance amount, the allocation of the
40-inch safety space, and the exclusion of 30 ft. poles from the calenlation of costs of a
bare pole and the determination as to whether such poles lack a sufficient amount of
usable space fo accommodate multiple attachments.

" Avtice, 12 FOC Red at 11733, para. 18 (viting Local Comperition Order, 11 BCC Red at
16058-10%, paras. 1119-1240; sec alvo Duquesne Light CC Docket No. 96-98 Commenis at
1718, : '

(S e A 1 R £ s B . i . -y
" Tuquesne Light CC Docket No. 96-98 Comments at 17-18,

B FOC Red 7009 (1991), recon. dismissed 7 POC Ted 4192 (1999, ar?'d sub nomz. Tevas
Ciilities Electric Co. v FUC 977 P.24 925 (D.C. Cir. 1993),

" Notice, 12 FOC Red at 11731, para. 15

W Heritage 6 FOC Red at 7100,
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nontraditional services provided by the cable operator consisted of non-video broadband
communications services, including data transmission services.'®  The pole owner attempted 10
charge the cable operator an additional, unregulated rate for those poles with pole attachments
supporting the facilities transmitting both video szgnals and data. '’

1.27  In Heritage, which was decided prior to the 1998 Act the Commussicn determined -
. that the provaslon by a cable operator of both traditional cable services and nontraditionzl services
on a commingled basis over a single network within the cable operator’s franchise area justified
only a single, regulated pole attachment charge by the utility pole owner,'® “The Cornmission
-affuirmed its Jongstanding view of cableas a providerof video and nonvideo hroadband services and
determined that its pole attachment authority incledes nenvideo broadband services under Section
224. - The Commission stated that its jurisdiction under Section 224 was not limited by definifions
emanating from the Cable Communications Policy Act of 1984 ("Cable Act of 1984")% because
such definitions apply only for purposes of Title VI Further, it stated that, even when Section
224 is read in conjunction with the Cable Act of 1984, the Cable Act of 1984 and its Jegislative
history indicate that & cable system providing both video and nonwdeo broadband services is not

excloded from the benefits of Section 2247V

.28 Whether Heritage continues to apply raises significant issues as cable OpETators
expand into new service areas, such as Internet services. Generally, commenters disagree as to the
applicability of Heritage since the passage of the 1996 Act amendments to Section 224. Some
m;u:ty pole owners contend that Heritage bas been overruled | by the 1996 Act, but they donot agree -
as to the effect of the overruling. Some of the utility pole owners argue .that the new Sections

224(d)(3) and 224{e) create a new regime requiring new rules,'? and therefore Herita ge 18 no
longer applicable. Some of these commenters also argue that, after the year 2001, a cable c:ornpa.n}
1s entitled to the old incremental rate under Section 224(d)(3) if the pole attachment 1s used sole

]Uﬁ]'(]-
Y74 at 7107,

"able Communications Policy Act of 1984, Pub. L. No. 98-549, 98 Stat 2770 (Oct 30,
16843,

M Heritage 6 FCC Red at 7103-04,

WA at 7104 The TS Court of Appeals for the District of Columbia Cirenit apbeld
the Commission's decision on appeal becanse it was "consistent with the Ongressional
purpose o avold abusive pole attachment practices by utilities for the BCC to regulate
any attachment by a cable operator witliu i‘(’-ﬂ; franchise area and within its cable
television system." Texas Cfrlities v FOC 677 F.84 at 936,

H¥Texas Utilities Replv ar 2 GTE Comments at 8 USTA Comments at 4,
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to provide cable services. They contend that the use of a cable attachment to provide nonvideo
services in addition to videc would not be an attachment used solely for cable service and such
attachment would be subject to the Section 224(e) telecommunications services rate.'’® Other
utility pole owners argue that the provision of services other than cable and telecommunications
services are outside the scope of Section 224 and are therefore not subject to the Commission’s
jurisdiction.”"* They contend that such services will be subject to market place negotiations. ' '

1.28 Cable operators generally contend that Heritage has not been overruled by the
1996 Act. They also contend that High speed Internet access is a cable service and an operator
offering such service should not be assessed the Section 224(e) telecommunications services rate.'’®
Telecommunications carriers generally agree that Heritage has not been overraled, and thersfore
the pre-1996 Act rules continue to provide that a utility should not charge different pole attachment
rates based on the type of service provided by the cable operator, and further that a utility should be
prohibited from placing unreasonable restrictions on the use of pole attachments by pernmtted
attachers.'” Seme of the telecommunications carmiers, however, oppose any extension of Herfiage,
arguing that such extension would provide preferential treatment for cable operators.'™® At least
one telecommunications carrier argues that the distinctions established by Congress effectively
overrule Heritage and that cable operators providing additional services besides video service are to
be wreated as telecommunications carriers under Section 224, '

1.30 . We disagree with the utility pole owners who assert that the Heritage decision has
been "overruled” by the passage of the 1996 Act insofar as it held that a.cable system i entitled 1o a
Commussion-regulated rate for pole attachments that the cable system uses to provide commingled
data and video. The definition of "pole attachment" does not turn on what type of service the
attachment 1s used to provide. Rather, a "pole attachment” is defined to include any attachment by

" Edison Electric/UTC Comments at 9.

M American Eleciric, et al, Comments at 11 (citing Feport and Order, CC Docket. N,
90-45 (In the Matter of Federal-State Joint Board on Universal derviee), 12 PCOC Red
8770 (" Limiversal Service Order™), 9176, para. 7813 Duguesne Light Comments at 21;
Ohio Edison Comments at 20; Union Electric Comments at 19,

"Duquesne Light Comments at 21, Ohio Edison Comments at 20; Union Hlectric
Comments at. 19, '

Yilomeast, et al, Comments at 18 NCTA Comments af 6-7, 0.0, New York Cable
Television Assn. Comments at 8. :

YTRON Comments af 5-6; Sprint Comments ar 2, Reply at 1-2 (citing MCT Commients af
4-5) U's West Comments at 4-5.

VSNICT Comments at 6.

£ - . ; .
WSep Ameritech Comments at 4
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& "cable television system."'™ Thus, the rates, terms and conditions for all pole attachments by a
cable. television system are subject to the Pole Attachment Act.”” Under Section 224(b)(1y, ¢
Commission has a duty to ensure that such rates, terms, and conditions are just anc reasonable.

We see nothing on the face of Section 224 to support the contention that pole owners may charge
any fee they wish for Internet and traditional cable services commingled on One ransmission
facility, :

131 The history of Section 224 ﬁlrthar SUppOrts our concluszon The purpose of the
amendments to Section 224 made by the 1996 Act was similar to the purpose behind Section 224
when it was first ehacted in 1978, i.¢., 10 remedy the inequitable position between pole owners and
those seeking pole attachments.'™ Tha nature of this relationship is not altered when the cable

eperator seeks to provide additional service. . Thus, it would make Iittle sense to conciude that a
cable operator should lose its rights under Section 224 by commingling Internat and tradifional
cable services. Indeed, to accept. contentions that cable operators expanding their services to -
nclude internet access no longer are entitled to the benefits of Section 224 would penalize cable
entities that choose to expand their services in 2 way that will contribute “to promot[ing]
competition in every sector of the communications industry,” as Congress intended i the 1996
Act.™ : :

132 Having decided that cable operators are entitled. to the benefits of Section 224
when providing commingled Internet and treditional cable services, we npext tarn to the appropriate
rate 10 be applied. We conclide, pursuant 1o Section 224 {bj(1), that the just and reasonable rate for
commingled cable and Internet service is the Section 224(d)(3) rate. In specifving this rate, we
mntenc 1o encourage cable cperators to make Internet services available to their customers.'™ We
believe that specifying a higher rate might deter ‘an operater from providing non-traditional
services. Such a result would not serve the public interest. Rather, we believe that specifying the
Section 224(d}(3) rate will enconrage greater competition in the provision of Intemet service and
greater benefits to consumers.

T US.CO§ 224

BT TR § 204 T

" Texas Urilities v FOC 977 £.04 at 034- 35,
Y1977 Semate Report af. 19, 20,

*Preambie to the 1996 Aet T see also 142 Cong, Rec, S687-01, S687 (daily ed Tebruaﬂ I,
1996) (Statement of Sen. Hollings).

e have, ﬂnougzh soclal confracts, encouraged cable operators to provide Infernet
services to their customers. See Social Contract for Continental Cabilevi zsieny, W) FOC Red
R99¢ ]fi()u), amepded Hr 11 TOC Red 11118 (1996Y,  Social Contract for Time Warner 11
FCC Red 2788 (1995), amended hr FCC Red 3099 (1‘)%, Further amended hr 12 FOC
Red T488101996",
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L33~ We emphasize that our decision to apply the Section 224(d)(3) rate is based on our
regulatory authority under Section 224(b)(1). Several commenters suggested that cable Operators
providing Internet service should be required to pay the Section 224(e) telecommunications rate.'*
We disagree. The Universal Service Order concluded that Internet service is not the provision of a
telecommunications service under the 1096 Act.'¥ Under this precedent, a cable television system
providing Internet service over a commingled facility is not 2 telecommunications carrier subject to
. -the revised rate mandated by Section 224(¢) by virme of providing Intermet service.  We note,
however, that Congress has directed the Commission to undertake a review of the implementation.
of the provisions of the 1996 Act relating to universal service. and to submit a report to Congress no
later than April 10, 1998 That report is to provide a detailed description of, among other things,
the “extent that the Commission’s definition of “telecommunications” and “telecommunications

126 ¢

See, e, Ameritech Comments ai 4 Edison Blectric/U'TC Comments at 89-10; GTE
Comments at 6 MCI Comments at 6.

¥ Spe Federal-State Joint Board on Universal Service, Reporr and Order, CC Docket. No,
96-45, 12 FCC Red 8776, at 9180-81, para. 789 (rel. May 8 1997), as corrected by Federal-
State Joint Board on Universal Service, Lrrara, CC Docket No. 96-45, FCC 97157 (rel.
June 4, 1987, appeal pending in Texas Office of Public Uiliey Counsel v V0 and
L84, No.o 9760421 (5th Cir. 1997); Federal-State Joint Board on Universal Service,
Crder on Heconsideration, CC Docket No. 96-45, 12 FOC Red 10095 (rel. July 10, 1997
Changes o the Board of Directors of the National Exchange Carvier Assodiation Inc,
Federal-State Joint Board on Universal Service, Feport and Order and Second Order on
Leconsideraiion, CC Docket Nos. 97-21, 90-45, FOC 97-253 (rel. July 18, 1997, as
corrected: by Federal-State Joint Board on Universal Service, Lirrata, CC Docket No. 96-
45, DA 95-2477 (rel. Dec. 3, 1997y Changes to the Board of Directors of the Nafi onal
Exchange Carrier Association Inc., Federal-State Joint Board on Universal Service,
Order on Reconsideration, Second Report and Order and Fuarther Notiee ol Proposed
Atefemaking CC Docket. Nos. 97-21, 96-45, FCC 97 292, 12 FCC Red 12437 (rel. Aug. 15,
1997); Federal-State Joint Board -on Universal service, Third Report and Order, (X
Docket No, 96-45, (rel. Oct. 14, 1997, as corrvected: by Federal-State Joint Board on
Cniversal Service, Hrrafum, CC Docket Nos. 96-45 and 95160 (rel. Oct, 15, 19977,
Changes 1o the Board of Directors of the National Exchange Carrier Association, Tne., -
Federal-Stafe Joint Bouard on Universal Service, Second Order on Leconsideration in CC
Docder 97221 CC Docket Nos. 97-21, 96-45, FOC 93-400 {rel. Nov. 26, 1997 Federal-
State Joint Board on Universal Service, Third Order on Reconsideration, (C Docket No.
96-45, FOC 97-411 (rel. Dec. 16, 1997 Federal-State Joint Board on Universal Service,
Access Charge HReform, Price Cap Performance Review for Local Exchange Carriers,
Transport Rate Structure and Pricing, Bad User Common Line Charge, Fourtly Order
on feconsideration, (C Docket Nos. 96-45, 96- 26%, 941, 91-918, -95-72, FCC 67-420 (rel.
Dec. 30, 1997), as corvected by Federal-State Joint Board on Universal Service, Lorrara,
CC Docket. Nos, 96-45, 96-262, 94-1, 01-213, 95-72, DA 95158 (rel. Jan 29, 1998),

“TPub. L. 105-119, 111 Stat, 2440 (1997, sec. 625
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service,” and its application of those definitions to mixed or hybrid services, are consistent with the
language of the 1996 Act.™™ We do not intend, in this proceeding, to foreciose any aspect of the
Commission’s ongoing examination of those issues. '

134 We need not decide at this time, however, the precise category into which Internet
services fit. . Such a decision is not necessary in order to -determine - the peole atfachrment rae
- applicable 1o cable television systems using pole attachments io provide traditional cable services
and Internet services. Regardiess of whether such commingled services constitute “solely cable
services" under Section 224(d)(3). we believe that the subsection (d) rate should apply. If the
provision of such services over a cable television system is a “cable service" under Section
224(d)(3), then the rate encompassed by that section would clearly apply.™ Bven if the provision
of Internst service over a cable television system 1s deemed to be neither "cable service" ner
“telecomimunications service” under the existing definitions, the Commission is still obligated
under Section 224(b)(1) to ensure that the "rates, terms and conditions- tfor pole attachments] are
just and reasonable," and, as Section 224(a)(4) states, & pole-artachment includes “any atrachments
by. a cable television system.” -And we would, in our discretion, apply the subsection (d) rate as a
"just and reasonable rate” for the pro-competitive reasons discussed above,  We again ernphasize
the pervasive purpose of the 1996 Act and the premise of the Commission’s Heritage decision, 10
encourage expanded services, and that a higher or unregulated rate deters this purpose.”  We note
that in the one case where Congress affirmatively wanted a higher rate for a particular service
offered by a cabie system, it provided for one in section 224(e). In requiring thatthe Section 224(d)
rate apply to any pole attachment used ‘solely 1o provide cable service,” we do not believe Congress
intended 10 bar the Commission from determining that the Section 224(d) rate meathodelogy also
would be just and reasonable in situations where the Commission is not statutorily required 0 apply
the higher Section 2244{¢e) rate. '

1,35 We also disagree with wiibity pole owners that submit that all cable Operators
should be "presumed to be telecommunications carriers” and therefore charged at the higher rate
unless the cable operator certifies 1o the: Commission that it is not “offering"™ telecommunications

]QQICZ

YThe Jegislative history of the 1996 Act may be read to support sueh a conclugion, See
Coul. Ept at 206 which indicates that, "to the extent that a company seeks pole
atfachment. for a wire nsed solelv 1o provide cable television services (as defined by
Section 602(6) of the Communications Act), that cable company will continue to pay the
rate authorized under current Iaw Cas sef. forth in subparagraph (A1) of the 1978 Act)."
Further, the Conference Report states that "[tlhe conferees intend the amendrnent to
reflect the evolution- of cable fo interactive services such ag game - channels and
information services made available to subseribers by the cable operator, as well as
enhanced services," but was not intended to "canse dial-up access to-information services
over telephone lines fo be classified as a cable service" Cous Rpt at 169,

BiSee also Texas Uglities v FOC 97T F.00 at 631-033,

" Telecommunications services means the offering of telecommunications for a fee
directly to the pullic, or to such classes of users as 1o be affectivel v avallable direetly to
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services.'™ We think thar a certification process would add a burden that manifests no benefit. We
beheve the need for the pole owner to be notified is met by requiring the cable operator to provide
‘notice to the pole owner when it begins providing telecommunication services. The rule we adopt
ur this Order will reflect this required notification. We also reject the suggestions of utility pole
owrners that the Commission should be responsible for monitoring and enforcing a certification of
cable operaiors regarding their status."™ The record does not demonstrate that cable operators will

not meet their responsibilities. If a dispute arises, the Commission’s complaint processes can be
mvoked. ' '

‘3. Wireless Attachments
a. Backeround

, 136 In the Norice, the Commission stated that, although wireless carriers have not
historically affixed their equipment to utility poles, the 1996 Act gives them the right to do so and
entitles them to rates consistent with Commission rules.” The Local Comperition Grder held that
Section 224 does not describe the specific type of telecommunications equipment that an entity
miay attach, and that establishing an exhaustive list of equipment is not advisable or even
possible. :

137 Some utility pole owners argue for limiting the type of equipment that a party may
attach 1o facilities and assert that wireless carriers should not have the benefit of Section 224, They
rely on legislative history accompanying the 1978 Pole Attachment Act'” and the failure of Section
224 10 include the word "wireless” in its language.'™ According to the pole owners, Congress

the public, regardless of the facilities used. 47 U.S.C § 153043,

W See American Flectric, et al, Comments at 46- 47, Bell Atlantic Comments af 3;
Colorado Springs Ttilities Comments at 8; 10G Communications Comments at 27 MU
Comments at 6-9.

800 American Tlectr ¢, et al, Comments at 46-47; Bell Atlantic Comments at &
Colorado Springs Utilities Comments at 3 100G Communicafions Comments at 27 MU
Comments at. §-9, '

¥ Notiee, 12 POC Red at 11741, para. 6L

911 FOC Red at 16085, para. 1180,

1477 Senare F teport.

G e eg, American Electric, et al, Comments at 11 Edison Electrie/ T Reply af §
Petition for Reconsideration by Consolidated Edison Company of NY in CC Declket No.
90-98 at 11-12; Petition for Reconsideration by Dmgmesne Light Co. in CC Doeket No.

96-98 at 17-18 Petition for Reconsideration by American Electric Power, et al., in (C
Docketr No. Y6-98 at 1-18, 26-20; Petition for Reconsideration by Florida Power & Tight
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itended to cover pole attachments only for wire communications, and would have explicitly
expanded that scope in.the 1996 Actif 1t wanted to do $0.*® These interests cite the 1977 Senate
Reporr stating, "Federal involvement in pole attachment matters will occur only where space on a
utility pole has been designated and is actually being used for communications services by wire or
cable.”* In contrast, wireless providers assert that they are telecommunications camers entitled 10
the protection of Section 224"  These parties cite Section 3(44), .which défines
"telecommunications carrier” as "any provider of telecommumnications services,"” and Section 3(46),
-which defines "telecommunications service" as “the offering of telecommunications for a
fee. . regardless of the facilities used."'* - Wireless providers contend they do not have easy
altemnatives for placing their equipment. because they have had difficulty getting permits to erect-
antennas.'”  They argue that felecommunications competition arses in many forms and the |
Commission’s regulations should not deter any particnlar method of delivering services.™ In short,
they ask the Comumission to decide that Section 224 “unambi cuously affords  all
telecommunjcations providers alegal right of access to poles."'* S

1.38  Telecommunications carriers and the utility pole owners acknowledge that
deterrining an appropriate formula for wireless attachments is difficult. ™ Some ufility pole
owners assert it is beyond the scope of this rutemaking.™ Some telecommunications carriers and
utility pole owners agree that previous and proposed rate formulas do not lend themselves to the
requirements of wireless attachments."™ On the other hand, wireless interests emphasize that pole

in (C Docket No, 96-98 at 24-26; see alvo Carolina Power, et al., (8 Docket 97-98 Reply
at, 94-37; Bdison Electric/LTC O8 Docket, No. 97-98 Comments at 5-7.

7

YOr9r7 Senate Report at 15, seq, eg., Petition for Reconsideration by American Electric
Power, et. al., in CC Docket No. 96-98 at 10-11,

" Sue eg, Bell Atlantic Reply at 6-9; Ommnipoint Reply at 2—3‘ Teligent tkymmentq at. 2.
YT TS 8 3(44). (40); see, g, Bell Atlantic Reply at 6-9; Ommipoint Replv at. 3.

M5 G eg, Bell Atlantic ﬁ.eply at §-4,

" 5ee, ¢z, Teligent Comments at 2,

¥Omnipoint Reply at 3.

Y98 ag, Bell Atlantic Repl ¥ at -, E(Eifs@ﬁ Electrie/TTPC Replv ar 2,

M7 G eg, American ectric, et al, Comments at 5-6; Carolina Power, ef al., Repiy at

SN
17-18; BEdison Electric/UTC Reply at 2-3.

#58ee, eg, Bell Atlantic Reply Comments at 6-9 Comments ar Fdison Electrdo/TTC




attachment fees are assessed for the use of space, and should not depend primarily on what type of
equipment occupies that space.’”  These parties comtend that rates for wire and wireless
attachments should be the same so that discriminatory pricing does not ocenr, ™

b. Discussion

139 Wireless carriers are-entitled to the benefits and protection of Section 224. Section
224(e)(1) plainly states: "The Commission shall . .. prescribe regulations to govern the charges for
pole attachments used by telecommunications carriers to provide telecommunications services,"™’
This language encompasses wireless attachments.

140 Swtutory definitions and amendments by the 1996 Act demonstrate Congress’
intent {o expand the pole attachment provisions beyond their 1978 origins. Section 224(a)(4)
previously defined a pole attachment as "any attachment by a cable television system,” but now
states that a pole attachment is “any attachment by a cable ielevision ‘system- or provider of
relecommunications service."* Moreover, in Section 224(d)(3), Congress applied the carrent pole
attachment rules as interim rules for "any telecommunications carrier .to provide any
telecommunications  service."™ In both sections, the use of the word “any" precludes a position
that Congress intended to distinguish between wire and wireless attachments. Section 224(e)(1)
contains three terms whose definitions support this conclusion. section 3(44) defines
telecommunications carrier as "any provider of telecommunications services."'™  Section 3(48)
~ States that telecommunications services is the “offering of telecommunications. for a fee directly w0
the public . . . regardless of the facilities used,” and Section 3(43) specifies telecommunications o
be "the transmission, between or among points specified by the user, or information of the user's
choosing, without change in the form or content of the information as sent and received. "™ The
use of "any" in Section 3(44) precludes limiting telecommunications carriers only to wireline
providers. Wireless companies meet the definitions in Sections 3(43) and 3(46). In fact, the
Commission bhas already recognized that celiular telephone, mobile radio, and PCS are

Comments at 3; GTE Reply at 18
- ¥See, ez, Teligent Comments at 9-10,

M8ee, g, ATET Reply at 21, Omnipoint Reply at 8; Teligent Comments at 9, Winstar
Comments at 2. ' :

Plyrrse s 924@(1)-

4T UR.C§224(a(4) (emphiasis added).
LT TR.C 822403,

T TUS.C §155044).

T US.CO88 153346, (43,
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telecommunications services.’™®

LAl There are potental difficulties in applying the Commission’s rules 10 wireless pole
attachments, as opponents of attachment rights have argued. They note that previous and proposed
rate fermulas do not account for the unusual requirements of wireless attachments,™ These parties
assert that such attachments are usually more than a traditional box-like device and cable wires
- strung between poles. They include an antenna or antenna clusters, a communications cabinet at
the base of the pole, coaxial cables connecting antennas to the cabinet, concrete pads to sipport the
cabinet, ground wires and trenching, and wires for telephone and electric service. One commenter
- noted that there are "far greater costs and operational. considerations” for wireless attachments 1

142 ere 1s no clear indication that our rules cannof accommaodate wireless aftachers’
use of poles when negotiations fail. When an attachment requires more than the presumptive one-
foot of usable space on the pole, or otherwise imposes unusual costs on a pole owner, the one-foot
presumption can be rebutted. In addition, when wireless devices do not need to ise every poie in a
utility’s inventory, the parties can agree on some feasonable percentage of poles for developing a
presumptive number of attaching entities. If parties cannot modify or adjust the formula to deal
with unique attachments, and the parties are unable to reach agreement through good faith
negotiations, the Commission will examine the igsues on & case-by~case basis.

4. Allocating the Cost of Other than Usable Space

A Method of Allocation

143 To determine the rate that a telecommunications carrier must pay for pole
attachments, Section 224(e)(2) provides that:

A utility shall apportion the cost of providing space on a pole, duct, conduit, or right-of-
way other than the usable space among entities so that such apportionment equals
two-thirds of the-costs of providing space other than the usable space that would be
allocated to such entity under an equal apportionment of such costs among all
attaching entities '™ :

This startory language reguires an equal appori:onment of two-thirds of the costs of providing
other than usable (“unusable”) space among all attaching eritities. The Commission proposed 2
-methodoicgy to apportion these costs which translates to the following formula:

See g, Universal Service Order, 12 FOC Red af 8175, Local Competition Order, 11
¥COC Red at 15997, '

S oz, Hdison Hlectric/UTC Comments af 4, see also Petition for Deconsideration
filed by Dmgoesne Light in CC Docket No. 96-98 at 17-18

SEdison Electrie/FEC Comments at 5.

T TS § 224(e)(2).
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Unusable Net Cost of

Space = 2 X Unusable Space X a Bare Pole X Carrying

Factor 3 Pole Height Number of ' Charge
Attachers Rate'®

L4 We adopt our proposed methodology to apportion the cost of unasable space. We
believe this formula most accurately determines the apportionment of cost of unusable space. As
mandaied by Congress, it equally apportions two-thirds of the costs of unusable space among
attaching entities.

b Countine Attachine Entities

{1)Telecommunicarions Carriers, Cable COperators
and Non-Incumbent LECs

145 Under Section 224(e)(2), the number of attaching entities is significant becaunse the
costs of the unusable space assessed to each entity decreases as the number of entities increases,
Therefore, determining which entities are attachers and which are not has a substantial effect on the
proper apportionment of the costs of unusable space. The Commission proposed in the Norice that
any telecommunications carrier, cable operater, or LEC attaching to a pole be counted as a separate
entity for the purposes of the apportonment of two-thirds of the costs of the unusabie space.

146 We will count as separate entities any telecommunications carrier, any ceable
operator, and any non-incumbent LEC.'" This approach is consistent with the langnage of the
statute and comports with Congress’ intent to count ali attaching entities when allocating the costs
of unusable space.’™ The statute uses the term "entities” not "telecommunications carriers” when
mdicating how the costs of unusable space should be zllocated. We interpret this use o indicate the
melusion of cable operators as well as telecommunications carriers when aliocating the cost of
unusable space,

"The final component of the overall pole aftachment formula is the carrving charge
rate. Carrving chiarges ave the costs incurred by the utility in owning and maintaining
poles regardless of the presence of pole attachments. The arrying charges include the
utility's administrative, maintenance, and depreciation expenses, a refurn on investment,
and taxes. To help calenlate the carrving charge rate, we developed & formula that
relate each of these components to the utility's pole investment.  See Fole Aftachment
Fiee Notice at Appendix A

0 G Adelphia, et al., Comments at 6 American Electrie, et al,, Comments at 40; AT&T
Comments at. 9 AT&T Reply at §, Comeast, ot al,, Reply at 12, KMC Telecorn Comunents
at 6; NCTA Comments af 17-18, New York Cable Television Assn. Comwments at R
Summit Comments at &3 U S West. Comments ar -7,

" See Cond Ryt at 206,
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147 Some commenters argue that cable operators providing only cable service should
not be counted because it would result in requiring the incumbent LEC that owns a pole, but not the
competitors -of the incumbent LEC, to subsidize "pure”. cable attachments’®  Similarly, other

-commenters argue that cable operators that solely provide cable service should not be included in
the count because their attachments-are not subject to rate regulation under Section 224(e)(2). We
find these arguments unpersuasive, “The stamtory language compels a different conclusion. The:
stamute states that the cost.of unusable space shall be allocated under an equal apportionment

"among all attaching entities."™ While the cable operator Tate 1s different, Congress made no
- ndication that it intended to exclude any attaching entity when apportioning the costs of unusable

“space.  On the contrary, the legislative history of the. 1996 Act states that all attaching entities
should be counted. o Congress explicitly provided for a different formula when determining pole
attachment rates for cable operators providing cable services, but it made no such provision for the
exciusion of those operators in the allocation of costs for unusable space. Moreover, Section
224(e)(2) does not restrict the use of the term "entities” to those entities that pay rafes under Section
224(e).

(2) " Pole Owners Providing Telecommunicarions
Services and Incumbent LECs

148 In the Notice, the Commission tentatively concluded thaL where a pole-owning
atility 1s providing telecommunications services, the utiliry would alse be counted as an attaching
enuty for the' purposes of allocaring the costs of unusable space under Section 224(e).7 The
Commission alse tentatively concluded that an ILEC with attachments on a pole shotld be counted
for the purposes -of apportionment -of the costs of unusable space. The- Commission sought
comment on how these two definitions impact its tentative conclusion.’® The Commission noted
that the definition of telecommunications cartier under Section 224 excludes ILECs, and a pole
attachment 1s defined as any attachment by a cable te]evlsxcm system’ or a provider of
lelecommunications service.

149 Amencan Electric, et al., oppose counting an ILEC with attachments on the pole

ecause the definition of a Lelecommumcat:om carner excludes ILECs and the definition of pole
attachments specifically includes only attachments made by telecommunications carriers or cable’
operators.'® Inclusion of ILECs in the apporaonment of costs of unusable space, they conclude,

"W Ameritech Comments at 11 T raguesne Light ( omuments at 3% MCI (Jomn}onrf« at 14

Ohio Edison Comments at 3% Union Electrie Comments af 34,

LTS8 224(e) D).
" Cont, Jgpc at 206
" Notice, 12 FOC Red at 11734, para. 22,

W 7d at 11786, para. 95,

A merican Electyi ¢, et al., Comments ar 41
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would improperly extend the scope of Section 224 and contradict Congressional intent.'® We
disagree. The exclusion in Section 224(a)(5) of ILECs from the term telecommunications carter is
directed 10 the purpose of amended Section 224, to provide an important means of access, ILECs
generally possess that access and Congress apparently determined that they do not need the benefits
«of Section 224." The fundamental precept of the 1996 Act was to enhance competition, and the
amendments to Section 224, like many of the amendments to the 1996 Act,'” are directed 10 new _
entrants.”” 'In contrast, Sectidn 224(e). which delineates a hew means fo-allocate costs, does not
refer to "elecommunications carriers,” but ¢ “attaching entities.”” Moreover, the term pole -
attachment is defined in terms of attachments by & "provider of telecommunications service” not as
an attachment by a “telecommunications carrier."”  The Confersnce Report confirms that
Congress concluded that the unusable space "is of equal benefit to all entities artaching to the pole”
and infended that the assaciated costs be.apportioned "egually among all such attachments.”™ We
thus think the stanue draws 2 clear distinction between those entities that may mvoke Section 224
and those entities that count for purposes of allocating the costs of enusable space.”

150 We affirm  our tentative conciusion that any pole owner providing
telecommunications services, including an ILEC, should be counted as an attaching entity for the
purposes of allocating the costs of unusable space under Section 224(e)(2)."” This includes pole-
owners that use only a part of their physical plant capacity to provide these services and is
consistent with our recognition that pole attachments are defined in terms of attachments by a

ngd

"See eg, Section 224(1X1) (re uiring utilities to afford telecommunications carrviers
2 = g =)
non-diseriminatory access).

"L See Cont Bprat 113 ("Preamble to he 1996 Act™).
" Local Competition Order; 11 FOC Red at 15548, para, 83,

T TS.CO8 22406,

T TR.C§ 224 ()4,

Y Comt, Ryt at 206,

T TS 8 224

T S Adelphia, et al, Comments at 6, ATET Comments at & ATET Reply ar ¢
Comeast, et al., Replv at 120 KM Telocom Comments at 6, MCT Comments at 12; NOTA
Comments at 17-18 Summit Comments at -3 US West Comments af 5-G.. Bt sae
American - Eleciric, et al, Comments at 41 (the definition of a felecommmnications

carrier excludes incombent ILEGs and the definition of pole attachments specifically
mcludes onlv artachments made by telecommunications carriers or cablo operator .
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“provider of telecommunication service." Section 224(e)(2) states that the costs of unusable space
shall be allocated on the basis of "all attaching entities.™™ There is no indication from the statutory
language or legisiative history thaz any particular attaching entity should not be counted,

151 We also behieve this conclusmn is supported by Section 224{g) which requires that
a utility providing telecommunications services impute to its costs of providing service an arnount
equal to the rate for which it would be liable under Section 224" This section reflects Congress’
recognition that as & provider of telecommunications services, a pole owner uses and benefits from
~ the unusable space in the same way as the other attaching entities. Section 224(g) also directs the
utility to impute the costs relating to these services 1o the appropriate affiliate, making clear that
another entity is using the facility and should be counted as an attaching entity. We will count any
pole owner providing telecommunications services, including an ILEC as an attaching enuty for -
the purpose of allocating costs of unusable space.

{3) Govermument Attachments

152 The Notice proposed that government entities with attachments, like other entities
present on the utility pole, be counted as entities on the pole for purposes of a allocating the costs of
unusable space. A utility may be required under its franchise or stanitory authorization to provide
certain attachments for public use, such as traffic signals; fesioon lighting, and specific pedestrian
lighting. ©Often the responsible government agency does not directly pay fof the attachment. The
Commission proposed that, since the government agency is using space on the polé, its aachments
be counted for purposes of aliocating the cost of unusable space. This cost would be borne by the
pole owner, since it relates to 2 responsibility under its franchise or s;atutory authorization,

.53 Scme cable operators and telecommunications carriers agreé with our rroposal o
count as a separate attaching entity government agencies that have attachments to the pole ¥
Utility pole owners and other telecommunications carriers disagree, stating that the utilities would
be responsibie for a cost that should be shared by all uvsers of the pole because all parties benefit
from the existence of the pole as allowed by the government.'™ Since the agencies do not pay fees

TR TS.CO§ 224D

47 TR § 22400 states:

A utility that engages in the provision of telecommunications services or cable -services
shall impute fo its cosfs of providing such services (and charge anv affiliate,
subsidiary, or associate companv engaged in the provision of such services) an
equal amount to the pole aftachment rate for which sach company would be
Iiable under this section.

0 G, eg, ATET Reply at § & 12 Comeast, et al., Reply at 12, KMC Telecom Cornments
at 6, MCI Comments at 12 NCTA Comments at 16,

See g, Ameritech Comments af 12 Dayton Power Comments at 2, Duquesne Lighs
Comments at 42, ICG Communications Comments at 35 New York %m%‘c' Investor Owned
Flectric Utilities Comments at 22-23; Ohio Edison Comments at 36,40, Reply at §-11;
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to the pole owner, the commenters continue, the utility must unfarrly absorb the government
agency s share of the cost of unusable space, in addition to the one-third share of the cost for-which
the pole owner is automatically liable. Still other utility pole owners disagree, asserting that
government attachments are not-wire attachments, do not-provide telecommunications or cable
services and are not included in the definition of "pole attachment”® In defending its
recommendation not tocount government attachments, ICG Communications adds that Tovernment
attachiments are normally installed in the pole’s unusable space so as to avoid interference with
other parties’ use of the pole space.'® ' : :

1.54- To the extent that govemnment agencies provide cable or telecommunications
service, we affirm our proposal that they be inciuded in the count of attaching entities for purposes
of allocating the cost of unusable space. We will not include government agencies in the count as a
separate entity 1f they only provide certain attachments for public use, such as traffic signals,
festoon lighting, and specific pedestrian lighting,. We conclude that, where a government agency’s
attachment 1s used to provide cable or telecommunications service, the government attachment can
accurately be described.as a "pole attachment" within the meaning of Section 224(z)(4) of the 1996
Act¥ Like a private pole attachment, it benefits equally from the unusable space on the pole and
the costs for this benefit are properly placed on the government entity or the pole owner. Since the
government attacher and the pole owner have a relationship that benefits hoth parties, we are not
persuaded that the pole owner is unfairly absorbing the cost of the government’s
welecommunications attachments to the extent the pole owner’s franchise so provides. We will not
include a government agency with an attachment that does not provide cable-or telecommunications
service as an entity in the count when apportioning the costs of unusable space because such an
attachment is not 2 "pole attachment” within the meaning of Section 224(a)(4). 1%

(4 Space Occupled on Pole

155 The Natice sought information on alternative methodologies 1o apportion costs of
“unusable space, such as by aliocating to each entity a proportion of the unusable space egual to the
proporuon of usable space occupied by the entity’s attachment.'™  Specifically. the Commission
sought comment on an alternate approach that counts any telecommunications carrier as a separate
attaching entity for-each foot, or partial increment of a foot, it occupies on -the pole. The
Commission also asked whether such a methodology is consistent with the statutory reguirement in
Section 224(e)(2} for equal apportionment among all attaching entities.

Union Hlectric Comments at 33 & 37, Reply at -11.

) . Lok w .( - + . -
¥Sup e, American FElectri ¢, et al, Comments at 41-42; Carolina Power, et al,

Tt

Comments at 5-6, New York State Investor Owned Electric Utilities Comments af 29-23.
" See ICG Communications Comments at 35,

P47 TR.C § 204C)(4).

Wi

" Norice, 12 TOC Red at 11735, para. 25
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1.56  Based on the record, we reject this alternate proposal. U § West, in opposing the
alternate method, argues that if Congress had intended to allocate the costs of unusable space based
~on space .occupied, it would.not have distinguished berween vsable and unusable space.’¥ RCN
supports the alternative method because, it argues, not all attaching entities benefit to the same
degree from the unusable space and those using more space should be allocated more of the costs of
unusable space.’® Similarly, SBC argues that we should consider the amount of space occupied
when allocating the costs of unusable space because an attaching entity that occupies two spaces on
the pole should be aliocated twice as much costs s an attaching entity that only occupies one
space.'® : :

1.57  In suggesting the alternative approach that entities using more than one foot be
-counted as a separate entity for each foot or increment thereof, we sought to ensure that entities be
allocated the costs of the unusable space through a means reflecting their relative use. The record
does not indicate whether use of more than one foot by an entity will be a pervasive or occasional
circurnstance. We agree with those parties that state that allocating space in such a manner will add
a level of complexity, and not necessartly produce a fairer al]ocatlon of the cost of unusable space.
We are also convinced that the alternative proposal is inconsistent with the plain meaning of
Section 224(e) which apportions the cost of unusable space "under an equa apportionment of such
costs among all attaching entities,”'® :

158 As another alternative method to apportioning cost- ecually, MCI argues that the
appomanmpm of two-thirds of the costs of unusabie space should be based on the number of
attachments rather than the number -of attaching entities.””  Aliocating costs by the number of
entities, It argues, wouid not allocate any unusable space te overlashings and will result in an
incentive for ' 'speculative” overlashing by existing attachers. We also will not agept MCT*
proposal to count attachments instead of attaching entities. The record does not demonstrate that
overiashing leads to distortion of the allocation of the costs of the poie. :

é. Overlashine
(1) Background

159 -Overlashing, whereby a service provider physma&;v ties 1ts wirlng to other wiring
already secured to the pole, 1s routinely used to accommodate additional strands of fiber or coaxial

¥ Gee T8 West Comments at 7-8,
"RON Comments at &4,

e _(50511111{-31‘1?& at 9425,

AT TS.C§ 224(e)(Q).

YINICT Comments af 19,
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cable on existing pole attachments.'” The Commission sought information in the Norice on how
each attaching and overlashing entity should be treated for purposes of allocating the costs of
unusable and vsable space.'™ We observed that each possible "host anachment” may be overlashed
with wiring providing other types of services or owned by other types of providers."™ The
Commission alsc requested that commenters discuss whether and to what extent-overlashing
facilitates the provision of services other than cable service by cable operators.'”

1.60  In addressing overlashing in the cable operaror context, the Commission issued a
public notice in January 1995 (the "Overlashing Public Notice"}'™® cautioning owners of utility
poles agamst restricting cable operators from overlashing their own pole attachments with fiber
optic' cable. The Commission noted the serious anti-competitive effects of preventing cable
operators- from adding fiber to their systems by overlashing. The Commission believed improper
constramnts were being placed on cable sysiems that sought to overlash fiber optic lines 1o their
existing coaxial cable lines in order to build out their facilities. While recognizing concerns
regarding engineering specifications and arranging for access and notification in cases of
emergencies or modification, the Commission affirmed its commitment to ensure that the growth
and development of cable system facilities are not hindered by an unreasonable denial of
overlashing by a utility pole owner.™ Overlashing capability continues to be a facet of a pro-

-competitive market because it maximizes the usable capacity on a pole.*
(2] Discussion

(a} Overiashing One’s Own Pole Attachment

[, " . L Q L : g “

% See Comeast, et al., Reply at 8 (cable operators have routinely overlashed for 30 vears);
NCTA Comments at 5 (overlashing has been a critical component of cable industry's
construction strategy for decades).

W Notiee, 12 FOC Red an 11732, para. 15,

(4 ; . 1 .

"For example, the ufility pole owner, an ILEC, a cable operator, and a

telecommunications carrier that already have attachments on the pole may expand their
- services through overlashing their existing lines, or.a third party attachment may

overiash any existing attachment, under certain circumstances which we will address in
this Crdern

" Notiee, 12 FOC Red at 11732, para. 15.

o Common Carrier Burean Camons Cwners of Lility FPoles, Pullie Notice, DA 95-35
(anuary 11, 1095)

h ]97];2'{

" Local Comperition Order; 11 FCC Red at 16075, para. 1161,
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1.61  The 1996 Act ushered in an era of mansition from regulation to competition in
telecommunications markets. The 1996 Act is grounded in the belief that competition will bring
the greatest benefits 10 consumers and the greatest diversity of telecommunicationg services to
communities. These broad aims include those expressed in Section | of the Communications Act,
to "make available . . [to all the people of the United States .. a rapid, efficient, Nation-wide, and
world-wide . . . communication service;"™ and those expressed in the 1996 Act, 1o establish a "pro-
competitive, de-regulatory national policy framework designed to accelerate private sector

-deployment of advanced telecommunications and information technologies and services 10 ajl
Americans by opening all telecommunications markets to competiion.™ To implement this

framework, the 1996 Act made numerous amendments 1o the Communications Act, incluading the

expansion of - Section 224 jurisdiction to pole attachments for telecommunications carriers and

expanded -access ‘to uiility poles for the purposes of providing cable and 'telecommunications

services.™ As the Commission has made clear, determining whether actions enhance cornpetition

requires exanuning those actions in light of the significant changes to the laws governing the

provision of telecommunications services made by the 1996 Act 2®

1.62  We believe overlashing is important to implementing the 1996 Act as it Tacilizates
and expedites installing infrastructure essential to providing cable and telecommunications services
1o American communities. Overlashing promotes competition by accommodating additional
telecommunications providers and minimizes mstalling and financing infrastructure facilities,™®
We think that overlashing is an important eiement in promoting the policies of Sections 224 and
257" to’ provide diversity of services over existing facilities, fostering the availabiliv of
telecommunications services to communities,” and increasing opportunities for competition in the
marketplace ™ ' o

WY US.C 8 151 These goals date to the original passage of the Communications Act
of 1934, Ses FLR. Rep. No. 1918, 73¢d Cong,., 24 Sess. 1 (1934,

"™ See Preamble to 1996 Act.
0096 Act § 703,

O N — . - X . ;v o - T 1 [
" Memorandum Opinion and Order (In the Applications of NYNEX Corporation and

Bell Atlaptic Corporation for Consent to Transler Control of NYNEX Corporation and
s Subsidiaries), FCC 97286 (released August 14, 1997) at para. 32, 38,

BOS o e g L < Ofy N ! r TR ;
03 Gee TCG Communicaiions Comments at 20; NCTA Comments at ¢ BCN Comments at
67,

*Qection 257 provides that the Commission shall seel to promote policies that eliminate
market entry barriers for small business and others. 47 U.S.C. § 257,

" Sae New York Cable Television Assn. Comments at 7-8, NCTA Comments at -7.

H0 G Proamble to 1996 Act,
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1.63  Utility pole owners oppose overlashing as an expansion of their obligation to
provide for pole attachments and, further, as an unsupervised burder on the poles. 207 Cable
operators and telecommunications carriers assert that overlashing is a routine construction practice
that has gone on for decades without interference from the pole owners unti] the wilities began
entering competitive businesses.*® Some telecommunications carriers urge the Commission to bar
utility pole owners from prohibiting overlashing. ™

164 We have been presented with no persuasﬁve reason to change the Comrnission’s
policy that encourages- overlashing, and we agree with representatives of the cable znd
telecommunications industries that, to the extent fhat it does not significantly increase the burden
on the poif: overlashing one’s own pole attachment should be permitied without additional
charge ™ To the extent that the overlashing does create an additional burden on the pole, any
concerns shou]d be satisfied by compliance with generally accepted engineering practices®’! We
note that we have deferred decision on the issue of the effect any increased burden may have on the
rate the utility pole owner may charge the host attacher. As stated above, we believe that the Pole
Attachment Fee Notice rulemaking is a more appropriate forum for resofution of this issue.”” As
also stated above, we affirm our current presumptions for the time being. We also do not believe

that overlashing is an expansion of a pole owners’ obligation. Overlashing has been in practice for

#7Sep American Flectric, et al., Comments at 46; Carolina Power, et al., Commenis af. &
9; Colorado Springs Utilities Comments at 3; Dayton Power Comments at 1 Duguesne
Light Comments at 26-27; Edison Electric/UTC Comments at 11, New York Investor
Owned Electric Utilities Comments at 9-10; Ohio Edison Comments af 24-26;, SBC
Comments af 812 Sprint Comments at 2-3; Texas Utilities Comments at 6 Union
Electric Comments at 23-24, USTA Comments at 8 (¥ Ameritech Commente af §- 7,
ATETL Comments at 5, New York Cable Television Assn. Comments at 4-5; Comcast, et
al, Comments at 3-4; ICG Communications Comments at 25 M{T Comments at 8; NUTA
Comments af. 7.

BOS o R - ) . o s : ' . e o1 e
R g, Comeast, et al, Comments at 3-5 NCTA Comments at 7 New York Cable
Television Assn. Comments at 4-5.

200 . . .
. See, eg, 10G Communications Comments at 21 New York Cable Televigsion Asst.
(.()111111651]?;& at 4,

DY L . - , ~ T SR
WSee AT&T Comments at G, Comeast, et al, Comments at 3-4, 11 New York Cabie
Television Assn. Comments at 4-5. Buf see ICG Communications Comments af 20- 91

= ‘mﬁ 47 TS0 8 22400 (permitfing a pole owner to deny access [or reasons of safety,
reliability and generally applicable engineering purposes).

) o . J— N ) ) . .
1 See Section TV.A.1 above (Doguesne Lidht proposes that any presumptions include
weight and wind load factors). ‘
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many years.’ We believe utility pole owners’ concerns are addressed by Section 224’ assurance
that pole owners receive a just and reasonable rate and that poie attachments may be deniad for
reasons of safety, reliability, and generally applicable ENgINeering purposes.

(b} . Third Party Overlashing

- L65 . Telecommunications carriers seeking expeditions means 1o gain access to poles
have begun coniracting with existing attaching entitiss to overlash to existng attachments.>™ In the
Norice, the Commission inquired whether a third party shouid be permitted 1o overlash an existing
cable system or telecommunications carrier’s attachment without the agreement of the pole
owner; : - :

1.66  As stated above, NCTA reports that it is’ curremt practice for cable operators
routinely to overlash their existing attachments without specific prior notification to the pole
owners outside of provisions for major modification contained in their pole attachment
agreements.”® Attaching entities assert that pole owners can exert 4 veto to market entry if allowed
to restrict overlashing of the pole attachment facilities”” Utility pole owners object to.overjashing
by third parties unless the pole owner is compensated for what they view as an  additional
infringement on their property, but comment that, if third party overlashing 1s permitted without
additional compensation, pole owners should have notice of the namre and engineering
requirements of the overlasher, > '

167  Utility pole owners assert that overlashed aftachments must occupy the same
amount of space as the initial attachment, be considered a separate attachment, and that the
overlasher should be required to pay the same rate as though it were an initial attaching entity.'*

B Gpe N(fTCIFA Comments at 5.

I ocal (bﬂj}@ﬁf&bﬁ Order; 11 FOC Red at 16075-77, paras. 11(5}-64.
‘215,_-”\'??&1'@@, 12 FCC Red at 11782, para. 15.

* (’;,S'eﬁ NCTA Comments at G,

217 r e, t . i ) : R & ~ T 4
Ve ATET Comments at (i; Comecast, et al., Comments at 3-4, 11, New York Cable
Television Assn. Comments af 4-8, NCTA Comments af. 7.

5 Gee American Eiectrie, et al, Comments at 46; Bell Atlantic Comments af 2 Dayton
Power Comments at I; Colorado Springs Utilities Comments af 3; GTE Comments af 7;
New York State Investor Owned FElectric Utilities Comments ar 89 SBC Comments at.
10-12; Sprint Comments at 2-3; USTA Comments af. G-7.

270 - . E ‘ . . : P L .
M G e, American Electrie, et al., Comments at 46-50.  Also commenting that ap
overlashing entity should be considered an original attaching entity were  Colorado
Springs Utilities Cominents at 2-3; Edison Electrie/UTC Comments af 11, New York

State Investor Owned Electrie Utilities Comments at $-10; Sprint Comments at 2; Tevas
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Cable operator and telecommunications carrier interests voice varying opinions on if and how a

- third party overlasher should be counted as an-attaching entity,” indicating that cross interests are
at stake in facilitating competitive access to the pole, minimizing disruption to existing attachments,
and reducing pole attachment fees for the existing attachers.™

168 The record does not indicate that third party overlashing adds any more burden to
the poie than overlashing one’s own pole attachment. We do not believe that third party
overlashing disadvantages pole owners in either receiving fair compensation or in being able to
ensure the integrity of the pole. Facilitating access to the pole is a tangible demonstration of
 enhascing competitive opportunities in communications.”  Allowing third party overlzshing will
also reduce construction disruption (and the expense associated therewith) which would otherwise
likely take place by third parties installing new poles and separate attachrnents. Accordingly, we
will allow third party overlashing subject to the same safety, reliability, and engineering constraints
that apply t overlashing oné’s own pole attachment. Concerns that third party overlashing will
increase: the burden -on the pole can be addressed by compliance with generally accepted
engineering practices. - : : :

169 We believe that when a host attaching entity allows an overlashing attachment to
be mstalled to its own pole attachment by a-third party for the purposes of that third party offering
and providing cable or telecommunications services to the public, that third party everlashing entity
should be classified as a separate attaching entity for purposes of allocating costs of unusable and
usable space™ because Congress indicated thar the unusabie space was of equal beneflt to all

Titilities Comments at 6.

HGeo Comeast, of al, Comments at 11 (attaching entity will likely charge the
telecommunications overlasher a charge to reflect the unnsable space so the overlagher
would not be a separate attaching entity), KMC Telecom Comments af 7-8 {no separate
payment fo.pole owner); Summit Comments at 28 (charging by number of strands on an
attachment. would be futile, anti-competitive, and ignore the wutility's monopoly
obligation fo operate for the common good). Bur see Bell Atlantic Reply at 21 (consider
overlasher an entity for unusable costs), 106 Communications Comments af 21-99
(consider overlasher an entity for upusable space only), NCTA Comments af 19- 20 (f a
third party conductor is overlashed to the strand, count that as an entity but charge it
only a portion of the sapport space shared), USTA Comments af 78 {overlasher should
pay host attacher for the unusable space portion but not usable space portion of pole
attachment fee),

D07 ey . » . e
“The more entities that are counted as atfaclhing entities, generallv the lower the pole
attachment fee for existing attaching entities is.

300 ., .
= See Preamble to 1996 Act,
“Gee Bell Atlantic Comments af 9 3, BEdisor Electric/NC Comments af 14 Carolina

Power, et al, Comments at 11; Colorado Springs Utilities Comments af 2-3; Davion
Power Comments at I, Duguesne Comments at 28 GTE Comments af 7 New York
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attaching entities. ™ In order to-implement the .allocation of unusable space, the third party

overlasher will necessarily need to have some understanding or agreement with the pole owner, and
_an agreement with the host attaching entity. Commenters assert that overlashing under these

circumstances should be classified as a separate attachment.™ We agree. '

.(c)' Lease.:an'd Usé_of Excess Capacity/Dark Fiber

170 Recent technological advances have made it possible for excess capacity within a
fiber optic cable, known as "dark fiber,” to be leased from an attachin gentity by a third party. Dark
fiber consists of the bare capacity and does not involve any of the electronics necessary to transmit
or receive signals over that capacity. It thus-differs from dim or lit fiber by which the camier |

-provides some or all of the electronics necessary to power the fiber. The Commission requested-
comment on whether a third party using dark fiber should be. counted as a separale pole attaching
entity for purposes of establishing the aumber of attaching entifies on & pole among whom to
apportion the costs of unusable space.*

1717 SBC asserts that the Commission should not address the issue of dark fiber
because it is the subject of a remand from the U. 8. Court of Appeals for the D.C. Crenit” In
Sowthwestern Bell, LECs challenged a series of Commission orders finding that the LECs were
offering dark. fiber on a common carrier basis and preseribin g taniffed rates for the service. The
petitioners claimed that the Commission exceeded its jurisdiction because they had offered dark
fiber only on an individualized basis, thereby placing this service beyond the Commission’s
authority over common carrier offerings under Title 71 of the Comrounications Act %

1.72- We believe that our jurisdiction.to consider the Jeasing and use of dark fiber to the
extent it 1s used to provide telecommunications services is consistent with the court’s holding n
Southwestern Bell. The court concluded that the Communications Act delegates broad authority to
the Commission to regulate constantly evolving communications facilities that have transcended in

hvestor Owned Utilities Comments at 7-9; Ohio Bdison Comments at 20; SBC Comments
“at 18, Reply at 19; Sprint Comments at 2.3 Texas Utilities Comments af 6; Umnion
Electric Comments at 94, Bur see Ameritech Comments at 67,

24 ¢ . . .

S Conl, Rpt at 206,

B85 - " - o N e . - I s e < - .

“See Bell Atlantic Comments at 2-3; FEdison Electrie/TTTC Comments st 13-14: Carolina
b

Power, et al, Comments at 89, GTE at ¥; Sprint -Comments at 2-3; Tesas Ultilities

Comments at 5. But see Ameritech Comments at 6-7.

DO oa e iy -
M Notice, 12 POC Red at 13 730, para. 20,

# 5ee SBC Comments af 113 (citing Southwestern Bell Tel Co. v FOC 19 BS54 1475
(D.CoCir 1994y, ' . '

HESonthwestern Bell, 10 F.34 at 1484,
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complexity and power far beyond the specific technologies known to its drafters in 1934.2° Section
224 gives the Commission the mandate and the jurisdiction 1o regulate poie attachment rates for
facilities over which cable television or telecommunications services are provided, and therefore
our consideration of dark fiber in this context is appropriate for this proceeding,

173 There is general consensus among cable operators and telecommunications carriers
that thﬂ leasing and use of dark fiber by third parties places no additional spatial or physical -
requirements on the utility pole.”™ Cable operators, teiecommumcaﬁom carriers; and utility pole
owners all contend that the use of dark fiber is a pro-competitive; environmentally sound and
economical use of existing facilities,”™ We agree and conclude that the leasing of dark fiber by a
third party 1§ not an individual pole attachment separate from the host attachment.  Such use will
not require payment 1o the pole owner separate from the payment by the host attaching E:ntiry =
We also agree with cable operators, telecommunications carmers, and uulm pole owners™ that, if
an attachment previousty used for providing solely cable services would, as a resuit of the leasing
of dark fiber, alsc be used for providing telecommunications services, the rate for the attachment
would be determined under Section 224(2), consistent with our discussion regarding restrictions on
services provided over pole attachments. > ' '

d. Presumptive Average Number of Attachine Entities

.74 The Commussion presently uses rebuttable presumptions in the context of
establishing reasonable pole attachment rates. These presumptions help to reduce reporing

20g
"I

P ¥ . -< T T .'< : &

P See Ameritech Comments af 6, AT&T Comments at 6; Comeast, et al, Comments at 15
I{G Communications Comments at 21, KMC Telecom Comments ad ;-8, MCI Comments
at. 8 NCTA Comments at 7, RCN Comments at 5.

oo ag, ATET Comments at ¢ 5, Hdison BlectricATTC Comments at 13, Reply at 15
GTE Comments at 7-8 KMC Telecom Comments at -8 NCTA Comments at 7, New
York Cable Television Assn., Comments at 7-8 New York Investor Owned Fieciric
Utilifies Comments at 11, U'S West Comments at 10.

¥ See AT&T Comments at G; New York Cable Television Assn. Comments at -8 Edison
Hlectrie/UTC Comments at. 1% GTE Comments at ¥ 106G Communications Comments at
-1y KMC Telecom Comiments at -8, MCOT Comments at 6 NCTA Comments at 7 RON
Commments at 5; T0 S West Comments at 160,

G, e, Colorade Springs Utilities Comments at 3, Duguesne Light Comments at 24
Edison Electric/UTC Comments at 33, GTE Comments at 7 NOTA, Reply ar 12, Now
Vork Gable Television Assn., Comments af -8 SBC Replv at 6, USTA Reply at 15, Bur
see ATET Comments at 5-6; Comcast, et al, Comments at 18 Sprint Replv at 2-6.

g R L. - .
M Seo Section TV.A.Q above,
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requirements and record-keeping, and are more efficient so there is less administrative burden on
all parties. The use of presumptions provides a level of predictability and efficiency in calculating
the appropriate rate. Fairness is preserved because the presumptions may be overcome through
contrary evidence. We seek to maintain predictability, efficiency and fairness in de termining the
costs of unusable space on a pole. In the Nosce, the Commission stated that & pole-by-pole .
inveniory of the number of entities on each pole would be too costly.. The Commission proposed.
that each utility develop, through the information it possesses, & presumptive ‘average number of
attachers on one of its poles. The Commission also proposed that telecommunications carrers be
provided the methodology and information underlying a utility’s presumption. The Norice sought
comment on this proposal and on‘whether any parameters should be established in developing the
presumptive average. The Norice also sought comment on whether a utility should - develop
averages for arcas that share similar characteristics relating to-pole attachments and whether
different presumptions should exist for urban, suburban, and reral areas. The Notice sought-
cominent on the critera to develop and evaluate ar;y presumpuon.":" ' :

175 The Cormmsszon asked whether, as an a]ternatwn to pole- b\»po;e wveniory by the
facility owners, the Commission should determine ‘the average number of attachments. The
Commussion inquired as to whether i should initiate a survey to devel op a rebuttable presumption
regarding the number of attachments. The Commission also sought comment on the difficulties of
administering a survey, any additional data required, and parameters of accuracy and reliability
required for fair rate determination. ™ '

1.76 - Generally, commenters -agree with the idez that a presumptive average number of
- attachers should be developed; but. disagree on how this should be accomplished. The usilities
generally support developing their own average as the most efficient method ®7 Several attaching.
entiies support the  Commission’s development of the presumptive average and encourage tbe
establishment of 4 rebuttable presumption of at least three attachers 2 Comcast, et al.,
particular, encourages a presumptive average of six .attaching entities as supporied by the
Coromission’s Fiber Deployment Update Eod of Year 1996 (“Fiber Deployment Update™.™ U 'S
West indicates that having the Commission develop the presumptive average will serve ef ficiency,
minimize complaints, and place the burden of rebuttal on the pole owner

O35 wv ar - o e o e .
I Notiee 12 FOC Red at 11735, para. 26,
ey —~y o
T at 11735, para. 27,
ST o ] - Lo 4 . : . ¢ o i
M See American Hlectric, et al, Comments af 44, Ameritech Comments at 13, Kdison
FElectric/UTC Comments at 24; Carolina Power, et al, Comments at 7, BMC Telecom
Comments at 7, MCI Comments af 15; NCTA Comments at 20, New YVork State Lnvestor
Owned Electric Utilities Comments at 24 USTA Comments at 13
"ATET Comments at 14; Comeast, et al., Comments at 5-10.

¥ b
280 - o . - - R , 5 5
Flonathan Rranshaar, Fiber Deployment Update - Eud of Year 1995 veleaseld by the
Commen Carrier Burean of the Federal Communications Commission on August 26,

1997 ("Fiber Deplorment Updard), see also Comeast, et al., Comments at & 10,

BT S West Comments at O 1,25,
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177 We belisve that the most efficient and expeditious manmer to calculate a
presumptive number of attaching entities is for each wtility to develop-its own presumptive average
nurnber of attaching entivies. Utilities not only possess this information but have familiarity and
expertise to structure it property. Based on the record, we think the alternative of the Commission
undertaking & survey 1s too cumbersome and would not necessarily enhance accuracy. We do not
believe that the Fiber Deplovment Update is an . appropriate resource from which to devel op the
presumptive average. The Fiber Deplayment Updaze presents data about fiber optic facilities and

_capacity built or used by interexchangs carriers, Bell operating companies, and other LLECs and
competitive access providers. These data are inadequate for the purposes of creating a presumptive
average number of attaching entities because it does not inchde data pertaining o cable operators,
Our decision providing that the utility will establish @ presumptive number of attaching entities ig

~-also premised on the-information developed refiacting where the service is being provided, instead
of a broad national average. We think there will be a range of presumptive averages depending on
rural, wrban, or urbanized areas. To ensure that rates are appropriatély representative, each utility
shall determine a presumptive average for its rural, urban, and urbanized service areas as defined by
the United States Census Bureau.

L78  We will require each utility to develop, through the information it possesses, a
presumptive average number of attaching entities on its poles based on location (urban, rural,
urbanized) and based npon our discussion herein regarding the counting of attaching entities for
allocating the costs of unusable space. A wtility shail, upon request, provide all attachmg entities
and -all entities seeking access the methodology and information by which a utility’s. presumption
‘was determined.  We expect a good faith effort by a wtility in establishing its presumption and
updating it when & change is necessitated. For example, when a new attaching entity has a
substantial impact on the number of attaching enuties, the uiility’s presumptive average shouid be
modified.  This method shouid be consistent with present practice, as we understand most pole
attachment agreements "provide for pemodic field surveys, generally once every three to seven
years, to determine which entities have attached what facilities o whose poies.":

179 Challenges to the presumptive average number of attaching entiies by the
telecommunications carrier or cable operator may be made in the same ménner as challenges
presently are undertaken. The challenging party will mma]ly be reguired to identify and calculae
the number of attachments on the poles and submit to the utility what it believes to be an
appropriate average. Where' the number of poles is large, and complete inspection impractical, a
statistically sound survey should be submitied. The pole owner will be. afforded an opportunity to
justify the presumption. Where a presumption is successfully challenged, the resulting figure will
be deemed to be the number of attaching entities,

5, Allocating the Cost of Usable Space
a. Backoround

1.80  Section 224(e)(3) provides that a utility shall apportion the cost of providing usabie
space among all entities according to the percentage of usable space reguired for cach entity.*
The Commussion has defined usable space as the space on the wtlity pole above the minimum

2] e . . oy
A0 Communications at 37,

HELT TS § 2240603,
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grade level™ that is usable for the amachment of wires, cable, and related equipment.”™  In the
Second Report and Order,** the Commission considerad comment regarding the amount of usabie
space for various size poles in different service areas. The Commission sabsequently adopted a
rebuttable presumption that a pole containg 13.5 feet of usable space.”® The usable space
presumption has been contested in complaint proceedings before the Commission. ™ In 1986, the
Commission revisited the usable space issue and upheld the presumption®® In 1997, the
Comrnission sought.comment on the presumptive amount of usable space in the Pole Arrachment
Fee Notice ™ In the Notice, we sought comment on the usable space presumption to establish a
full record for attachments made by tﬂiecommumﬁatzons carriers under the 1996 Act.®™ The
Commissior: also proposed 10 modify the current me ethodology to reflect only the cost associated
with usable space ‘to. arrive at a factor for apportioning the costs of usable -space for.
telecommunications carriers under Section 224(e)(3).*! For aliocaring the costs of usable space to
telecommunications camiers, the following basic formula was proposed:

. Usable Space Occupied by Attachment Total Usable Space Net Costof Carrving
Space = Total Usable Space X Pole Height X BarePole ¥ Charge
Rate
Factor

1.81  In the Notice, the Commission sougnt comment on the amount of usable space
occupied by telecommunications carriers and on whether the presumptive one foot used for cable

“PIn this context, minimum grade level generallv refers to ground level or elm ation
above which distances are measured for determining reguired clearances.

47 CFR § 14020

e FOC 24 59,

HOrd at 69 Third Heport: and Order, 77 FOC ¢ {1 af 191-193.

B See, ey, Calide Information Services, Ine v Appajacjmw Fower (o, 81 FOC 24 383
(1980, Television Cable Seriice, Inc v Monongahela Fower Co. v, FCC 655 F.2d 1254
(D.CGir 1981,

“E Pole Antachment Order, 2 FOC Red 4387,

“ Pole Attachment Fee Notice, 12 FCC Red at 7458 34, para. 18.

P Notice, 12 FOC Red at 11733, para. 17,

25 : bt 2ol Iy§
A at 11737, para. 53,
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attachments should be- applicable to telecommunications cartiers generally ™  Currently, each
attaching entity s presumed 1o.use a-specific.amount of space, and costs are allocated on the
proportion of this space to the overall costs of the usable space. The 7977 Senare Report evidenced
Congress’ intent that cable television providers be responsible for.12 inches of usable space on a
- pole, including actual space on 2 pole plus clearance space™* In 1979, the Commission established
the rebuttable presumption that a cable television attachment occupies one foot™. The
Commission subsequently refined its methodology for determiining the amount of usable space and
made the one foot presurnption permanent.”™  The Cormmission found this result to be.consistent
with the Jegislative history of Section 224, as expressed in the 1977 Senate Report.™

182 Determining the presumptive amount of nsable space attributable to each attacher
directly impacts the allocation of costs. Section 224(d)(1), which predates the 1996 Act, specifies
that the maximum just and reasonable pole rate shall be determinad by multiplying the percentage
of the total usable space that is occupied by the pole attachment by the sum of the operating
expenses and aciual capital cosis attributable to the emtire pole® Each factor is individualty
determinable, and in some-cases has been assigned a presumptive average value for purposes of
resolving complaints in an expeditious manner. . The current pole attachment rate methodology
consists of a usable space factor that is the result of dividing the space occupied on the pole, or the
presumptive one foot assigned to a cable attachment, by 13.5 feet or the tota! amount of usable

258

space.
b Discussion

(1)Applying the 13.5 Foot Presumpiion and the One Foor
Presumprtion to Telecommunications Carriers

B ot 11733, para. 19.
31997 Senate Report at 20,

*Second Report and Order, 72 FOC 24 at, 69-70,

VI, see also Usable Space Order at para. 10.

e ' . r . v
N Csable Space Order at para. 10.

25%

47 U.S.C & 241
See Notice, 12 FCC Red af 11 736, para. 9. The current methodology is vepresented b
the Jollowing formula: 7

Maxizum Space Ocoupied by Attachment. Net: Cost Carrving

Hate - Total Usable Space X of Bare X Charge
Pole Tate
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1,83 The law provides a method for the allocation of costs associated ‘with the usable
space. We believe that the information we received in this proceeding regarding calculation of
usable space 18 more appropriately addressed in the Pole Attachment Fee Notice proceeding and we’
will thus-reserve our decision on the total amount of usable space issue vntil the resolution of that
proceeding. - For the present time, the presumption that a pole contains 13.5 feet of usable space
will remain applicable. We adopt our proposed methadology to apportion the cost of the usable
space.” We believe this formula most accurately determines the apportionment of the cost of usable
space. As mandated by Congress, it incorporates the principle of apportioning the cost of such
: space accordmo 0 the percentacve of space rpqmred for each entity.

1.84  The Commission’s one. foot pwsumpnon has been in place since 1979, The
_Co1mss:on initiall y -assigned the one foot presumption to cable television operators based on
- congressional intent, as expressed in the legislative history-of Section 224, that cable television was
to be assigned only one foot of space, the electric urilifies’ use of safety space, .and an analysis of
replacement costs that utilities impose on cable television companies.”” The Commission
concluded 1n the Usable Space Order-that several years of experience in regulating pole
attachments had not indicated fhat cable attachments occupy more space than the one foot of usable
space as originally contemplated by Congress.®™™ Neither the 1996 Act's amendments to Section
224 nor the record in this proceeding suggest that & different presutnption should be.applicable 10
- telecommunications carriers.- Circumstances that are unique or that clearly warrant a departure .
from the formula may. be nsed to rebut the _presumption. We affirm our practice of assigning a

resumptive one foot of usable space and find that the presumptive one foot used for cable
attachmenm shoukd be applied to. attachments by telecommunications carriers ocnerally We
believe that the one fool presumption rerains reasonable and continues 1o provide a:n expeditious
and equitable method for detﬂrmmmo reasonable rates.

185 Some utility pole owners and telecommunications carriers suggest changes to the
one fool presumption and express other concerns.” Some electric utilities have sought to alter the
presumptive amournit of usable space allocated when fiber optic cable is involved. For example,
Duquesne Light and Ohio Edison contend that, in their service areas, tightly | pulled fiber optics will
be at the same height at the mid span of the pole as a cable television attachment above it thar is
hung with the normal required sag.”” They argue that this is in violation of the NESC code which _

P Thable Space Order at. para. 10,
200 Ji

7 Adelphia, et al., Comments af 8 Dugnesne Light Comments af 35-36; Ohio Edison atf
33, New York Sr,ahe Investor Owned Electrie Utfilities (»omnmmﬁs at b {fome foor
presumption found appropriate for spap wire attachments occupving no more than one
foot of space on the pole, but ivappropriate [or aftachents oceupving more than one
foot. of usable space); New York Cable Television Assn. Comments at T (parties with
separately stranded attachments ocoupying their own (one {oot) are responsible for their
proportionate shave of such space, but where facilities are affixed by additional strands,
then the party should be responsible for two feet of usable space), RON Comments at, 7-8,

B0 . X . oy By N . ' . . oy . . T U
*See Duquense Light Comments at 35-36; Ohio Edison Comments at 33, But see ATET
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requires parallel attachments 1o be separated by appropriate distances between the spans of the
poles as well as on the poles themselves.*™ Dugquesne Light and Ohio Edison further maintain that,
because the rensioned fiber optic cable cannot be easily sagged except by cutting and rerunning the
cable, the fiber optic cable must be relocated higher on the pole.™ They recommend that the
Coemmission adopt a rebuttable presumption that fiber optic cable requres and should be charged
for, two feet of usable space to account for the communications companies’ practice of pulling fiber
optic cables tightly,

L.86 ° 'The impact of deploying fiber optic cable is dependent upon how the fiber is
-attached.  The rebuttable nature of the one foot pr.,sumpt}on offers an opportunity for the
presentation of information in sitwations outside of the norm.  The record does not contain sufficient
information to base a decision on the impact of the practice of pulling fiber optics cable twhﬂy and
therefore we will not presume that fiber optics require two feet of usable space. ‘

1.87 - We disagree with ICG Communications’ position that the Commission’s one foot
presumption 1s outdated and should be abandoned.®™ ICG Communications maintains that most
commmunications attachments should only be allocated six inches of usable space.”  ICG
Communications notes that the NESC does not distinguish between cable used for cable operators
and cable used for telecommunications carriers. Based - on accepted engineering and
governmentally-required  standards, it advocates six inches of usable space for szmp
cornmunications attachments below the safety space, ¥ ICG Communications notes that wher

Comments ar 23 (if the fiber optic is properly deploved, the presumption should remain
thie same Tor hbfﬂ or any other type cabie); Comcast, et al, Reply at 20 (such an
approach is an attempt to tax and penalize third party fiber ciepiovmenf)

% See Duquense Light Comments at 35-86; Ohio Edisor Comments at 35,

¥ 1d

26 ] 7l

366 . - . . w

"T0G Communications Comments at 39,

B . P . . - .

S {(maintaining that overlashed cable combinagions below the saf efv space should be

allocated nine inches of usable space); TOG Communications Replv at 22 (if the
i b f

Commission malkes six inches of usable space the basis Tor Section 2240) rates. 1tilities

)

may stop imposing unvecessary make-veady costs on aftaching parties and instead

increase their pole attachment revenues by permitting more attaching parties on each

poled.

WA at 01

*IGG Communications Comments at 40-43 (concluding that a utility should charge a
felecommunications carrier for a foot of usable space only upon agreement of the carrier
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communications lines have been installed in electric supply space, especially fiber optic cables,
more than one oot of usable space is required and an aﬂocatlon of 16 inches of usable space should
be made >

1.88  Bell Atlantic contends that there is no factual suppert for ICG Communications’
claims”” “Bell Atlantic points to Belicore’'s Manual of Construction procedures as demonstrating
that clearance at the pole between communications cables supported on différent strands of
_suspension must be at least 12 inches.””” SBC maintains that ICG Communications’ proposals are
based on improper assumptmns especmﬂ\f regarding overlashing.” SBC maintains that the one
foot presumption is still valid today.™ We agree that ICG Communications has not adeguately
supported it§ suggested allocation of six inches of space for most cornmumcamons artachrments or
16 inches for fiber optic cables.

1.89  Adelphiz, et al., express concemn regarding the validity of assigning the cost of a
verfical one-foot of pole space to cable systems and/or other telecommunications providers -without
considering the horizontal uses of the poie by the pole owner.*” Adelphia, et al.. also suggest that
the particular side of the pole on which the attachment is located is of swmﬁcance gz RCN
observes that the one foot presumption should not apply where extension arms or boxing®” s used
by.the attaching entty te install its facﬂmes  RCN suggests that where exiension arms are used,

or by establishing that an applicable governmental requirement dictates a one foot
clearance between commmnications lines and suggesting that utilifies be permitted fo
-seek different’ usable space cl}]()(d.‘(]@]}% in ﬂsmr negotiation of po}o attachiment.
agreements).

2?[1](17—
“Bell Atlantic Reply at 17,

"PId (citing Bellcore, Blue Book - Manual of Construction P}ovo(hno § 3.2 (Tssme 2
199637,

ESE%e Reply at 26.

2 .

1d; see aiso Edison Flectric/UPC Comments at 25-2 20, Reply ar 25.
“F Adelphia, et al., Comments at. &,
270 7.7

"RCON desaibes boxing or "b-bolting" as a process by which an attachment is bolted
through the back of a pole, opposite from an existing attachment. RON Comments at 8.

T4 at -8 ]}zzmﬂﬁ((;n]umf et al.,, Reply at 20.
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the communications cable is located not on the pole itself, but farther out on the extension arm.
RCN states that this will lead to a situation where an entity’s physical attachment MY OCCUDY as
little as six inches of usable space.”” RCN claims that this configuration will sill satisfy the 12-
inch clearance required between communications aachments, if the cable is positioned a certain
distance along the extension ' ' ' '

190 Sufficient record has not beer presented to change our presumption as. a general
matter, although parties are free 10 challenge the presumption on a case-by-case basis. In striking
the proper balance, we must weigh any of the sugeested modifications against the advantages of
procedures and caiculations remaining simple and expeditious.® We agree with GTE that
changmg the usable space presumption would add another layer of complexity to the pole
attachment rate formula. As GTE suggests, surveys of the actual space occupied by each attacher
would be necessary.®¥ : - :

181 We agree with those commenters who have found the presumpiive one foot
applicable.”” We further affirm our decision to continue using the current methodology, modified
to reflect only costs associated with usable space®™ Commeénters. have pot persuaded us that the
ranonale originally used in assigning the one foot of space to cable welevision operators shouid not
be equally applicable to telecommunications carriers generally. We continue 10 see the need and
basis for the ope foot presumption due to the impracticality of developing sufficiemt information
applicabie 10 all simations.™ Where use of the one foot presumption would not encourage just and

FYRON Comments at 3-8,

1 see also Bell Attantic Reply at 18 1.43.

BLGan 70 PO 94 af 60 (ating 1977 Senare Heporr at 21-22).
BT B@ly at 15.

*arolina Power, et al., Comments at 12-13; GTE Comments at 13, .29 MCI Comments
at. 17 (fiber cable and coaxial cable share the same vertical separation requirements in
the NESC, therefore there is no need to. treat them differentlv for space allocation
purposes);, Ameriteclh Comments at 9 (there are no diflerences between cable svstem
facility  aftachments and  telecommmunications  attachments o warrant  different
presumptions in the formula for the space required for each); NOTA Comments at 13,
Adelphia. et al., Comments at 7 U8 West. Comments at 5.

 Notice, 12 FCC Red at 11737, para. 33 & n60 (refevencing paras. 15-19 regarding
comments sought involving the Commission's usable space presumptions); see also
Carolina Power, et al., Comments at 15 (asserting that the current formula shounld be
used to establish presumptively applicable maximum charges, provided that the formuls
is further modified for purposes of Section 224(e)); Ameritech Comments at 1¢: T7 S
West Comments at 3,

¥ Notica 18 FCC Red ot 11733, para 19,
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reasonable rates, any party may rebut the presumption.
(2 Overlashing and Dark Fiber

1.92 Consistent with our above discussion regarding overlashing, we find that the one
foot presumption shall continue to apply where an attaching entity has overlashed its own pole
attachments. ™ We also determine that facilities overlashed. by third parties onto existing pole
attachments are presumed (o share the presumptive one 'foot'_ of usable space of the host
attachment.”™ To the extent that the overlashing creates an additional burden on the pole, any

“concerns should be satisfied by compliance with generally accepted engineering practices, We
‘agam note that we have deferred decision to the Pole Attachment Fee Norice procesding on the .
issue of the effect any increased burden may have on the rate the utility pole owner may charge the
host attacher. As stated above, we believe that that proceeding 1s a more appropriate forum for
resolution of this issue™ As also stated above, we affirm our current presumptions for the time
being. '

1.93  Some commenters have suggested that the third party overlasher should. be
responsible for some portion of the costs associated with overlashing and be responsible for paying
a portion of the costs 1o the pole owner. ™ Carolina Power, et al., argue that because the third party
has a statutory night under Section 224(f) 10 make 2 separate attachment of its own, overlashing
should be left to negotiation.” They rpaintain that the Commission should recognize that each
overlashed ‘wire equals & separate attachment for which the overlasher may be charged a just and
reasonable rate.” KMC Telecom asserts that the allocation of usable space should be one-half to
the original attacker and the remaining one-half to the third party ‘overlasher ®* . ICG
Communications advocates the allocation of four and one-half inches of nsable space 10 each party

"G00 Section TV.A.

7 See Ohio Bdison/Union Electric Reply at 1113 Bdison Blectric/UTC Comments at, 25:
USTA Comments at 7-8; J

245 T M - - . x :
*FSea Section TV.AL above (Doquesne Light proposes that any presumptions include
weight and wind load factors), - '

WS ey, Duguesne Light Comments at. 28 Bur see USTA Comments at § and SBC
Comments at 9-13 (maintaining that the Commission should npot establish any
requirements regarding third party overlashing and that an attacher allowing a third
party fo overlash is sublicensing or sharing space to be oveupied by the facilities owned
by the third party). '

M arolina Power, et al., Coments at 10,

M Id at 11

208 (! g .
*EMC Telecom Reply at -8
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‘when one party overlashes another’s cabie.*® MCI recommends sharing the presumptive one foot
of space assigned to cable operators’ and telecommunications carmiers’ pole attachments with
overlashers.™ MCI argues that because overlashing expands usable space, there should be a
presumptive number of two overlashings per original attachment-as an estimate of the number of
- overlashings** MCI asks the Commission to further presume that there will be four attachments:
one for a cable opérator; one for the ILEC; one for an independent competitive LEC; and one fora -
LEC affiliated with the incumibent electric company.* It alleges that if there are four non-clectric
attachments, and two overlashings per original attachment, ‘the same 6.5 feet of space can
presumptively accommodate 12 attachments.*” Ohio Edison and Union Electric argue that there 1¢
no rational basis for adopting such an approach under Section 224{e)(3) because the utility pole
owner 1§ entitled fo charge the attaching entity for one foot of usable space regardless of whether
the original attachment is-overiashed ™ : I

1.94° We disagree with these comments suggesting that the Commission must -establish
the rate and the allocation of cost between the third party overlasher and the host for the use of one
foot of usable space. The benefit of third party overlashing as an expeditious means for providers,
 including new entrants, to-gain access to poles would be nndermined by such procedures. Unlike
the pole owner, the host attaching party generally will not have market power vis-a-vis the
overlasher since the overlasher has a stamtory right fo make an independent attachment.
Accordingly, we conclude that it is reasonabie to allow the host attaching entity to negotiate the
sharing of costs of usable space with third paity overlashers. In such circumstances the host
attaching entity will remain responsible to the pole owner for the use of the cne foot of usable space
but may coliect & negotiated share from the third party overlasher. ' We have already addressed the
counting of third party overlashers as a separate entity and established that if such third party
provides cable or telecommunications service it will be required to pay i1s.share of the costs of the
unusable space. Further, we find that the record in this proceeding 1s not sufficient to embrace
MCI's proposal. While overlashing is frequent, we cannor determine from the record that it is as
prevaient as MCI proposes. We are reluctant to conclude that its presumptions are generally
applicable. Ne other party has advocated a similar proposal. Moreover, we see no need to adopt
MCT's proposal given our determination that there is no need to regulate the shaﬁng of costs
between the host attaching entity and the overiashing entity. : '

1.95  Regarding the leasing of dark fiber, (o the extent that dark fiber is used to provide a
telecommunications service within an existing attachment generally, the majority.of commenters do

20 o . . - . ; I's V
TG Communications Comments at 21-99

MCT Comments at 6 MCT (S Docket No. 97-98 Comments at 13,

2.‘)51’(]

Wiy ey oo el
MO Comaments af 0,

207

MCI Comments at 10, Table L

“Ohio Edison/Tnion Blectric Reply at 14-15.
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not believe that such activity constitutes a separate attachment under Section 2242  As stated
above in Section IV.A4d.c., we agree. The one foot presumption s therefore only applicable 0 the
host attacher.

B.Application of Pole Attachment Formula to Telecommunications Carriers
1. 'Backgrou-nd

1.96 - To implement the 1978 Pole Attachment Act, the Commission developed &
methodology and implementing formula to determine a presamptive maximum pole attachment
Craee® . The Commission regulates pole attachment tates by applying this formula ("Cable
Formula” " 1o, disputes between cable operators and udlities. The Cable Formula is based on
Secticn 224(d)(1) that stipulates a raté is justand reasonable if it

... assures a utility the recovery of not Iss than the additional costs of providing pole attachments,
nor more than an amount determined by multiplving the percentage of the total
usable space, -or the percentage of the total duct or conduit capacity, which is
occupied by the pole attachment by the sum of the operating expenses and actual
capital costs of the wtility attributable to the entire pole, duct, conduit, or right-of-
way. " ‘ ) _

Currently, application of the Cable Formula results in a rate that is in the range between the

incremental and fully aliocated costs of providing pole attachment space.®™

206G . . . ! . . . i e . ;

" Goe, e, Edison Electrie/TTTC Reply. at 26 (leasing of dark fiber has no impact on the
amount of usable space); New York State Investor Owned Blectric Titilities Commients af
10, NCTA Comments at 8 (rental of dark fiber is not-an attachmen 0.

4T US.C 8 2241y, 47 CER §L1409(6): see Second Heport and Crder, 78 PCC 24 at
6775, Teleprompier of Fairmont Toc v Chesapeake and Potomac Telephone Co. of
West Vinginig, PA 74-0020, 79 FCC 24 2392 {1980, Continental Callevision of New
Hampshire Inc r. Concord Flecade Co., Mimeo No. 5536 {Com. Caz. Bux., July 3, 1985
Under the carrent methodology, cable operators providing only cable services pay &

portion of both usable and unusable space on the pole. The cable cost of the usable
space 15 directly assigned in proporiion to the usable space on a pole. The cost of the
unusable space is treated as ap indirect cost and is assigned in the same mamner as

direct costs.

WY TS.C 8§ 22400, (4D

W7 TS § 224¢3 D,

11 the pole attachment contest, incremental costs Emﬂ thase costs thar the utility wonld
pot have inenrred "but for” the pole amtachments in question. Full v allocated costs refer

to the portion of operating expenses and capital costs that a utility incurs in owning and
- malntaining poles that are associated with the space oceupied by pole attachments.
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1.97  Section 703(6) of the 1996 Act amended Section 224 by adding a new subsection.
(d)3). This amendment expanded the scope of Section 224 by applying the Cable Formula to
telecommunications camiers in addition to cable systems™ until a separate methodology is
ectabi‘shed for te}eaomumcauons carmiers.”™  We invited further comment on this issue in the

Notice ™

188  Congress directed the Commission to issue a new pole attachment formula under
Section 224(e) relating to telecommunications carriers within two years of the effective date of the
1696 Act, to become effective five vears aﬁef enactment.””  In the 1996 Act, Section 224(e)( 1)
provided: ‘ :

The Commission shall ... prescribe regulations in accordance with this subsection to
govern charges for pole attachments used by telecommunication carriers to provide
telecommunications services, when the parties fail to resolve 2 dispute over such
charges. Such regulations shail ensure that a wtility charges just, reasonable, and
nondiscrimiratory rates.for pole attachments. ™

199 In the Norice, the Commission proposed to modify the Cab!e Formula to
accommodate the two stafutory components added by. the 1996 Act™ and to develop a maximum
pole attachment rate for telecommunications camers.‘m These components dictate separate
calculations for the equal apportionment of unusable space™ and the allocation of a percentage of

T TR.G § 224 (a4,

WiSer 47 U.S.C & R4(dX3) (only to the extent, that suck carrier is not a party to a pole
attachment agreement).

M Notiee, 12 FOC Red at 11737, para. 85, In the Pole Amtachment Fee Nofice the
Commission inguired about certain technical changes proposed for the Cable Formula
Fole Amtachment Fee Notice, 12 FOC Red 7449, generally. Certain changes, i adopied,

may requive fechnical corrections to the Cable Tormu]d d,nd new formula.  We will
examine these issues in the separate rulemaking.

WY TRC § 240D

WELUS.C 8 224(e) D,

Moo 47 TS.C.§ 224(e)(2), (e)(B).

M Noprice, 12 lFCﬁC Red at 11737, para. 33,

T US.C§ 224(ex2)
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usable space *

1,100 In paragraphs 41 and 78 above, the Commussion affirms its proposals to use certain
formuilas . implementing Section 224(e)(2) and Section 224(e)(3) respectively, - The formula for
ection 224(e)(2) establishes the unusable spaceé factors for telecommuriications carriers’”
premised on an equal apportionment of two-thirds of the costs of providing-unusable space on the
utility faciticy ™  The formula for Section 224{¢)(3) establishes the.usable space factors for cable
operaiors and telecommunications carriers providing telecommunications services,” premised on
the percentage-of usable space required for the attachment on the utility facility ¢

1101 AT&T observes that there was aimost unanimous support from cable operators and
- telecommunications carriers for - the Commissien’s . proposed telecommumications carrier pole’
attachment rate formula.”"’ - Several utility pole owners support the Commission’s use -of its
proposed ‘modified formula, but advocate the nse of ‘gross book instead of net book costs
American  Electric, et al, advocate that when applied the formula should use forward-
looking/replacement costs. " Artaching entities urge the Commission to reject the pole owners’ call

LT VS § 204X,

R e allocating the cost of unusable space fo telecommunications carriers, see

discussion at paragraphs 43-44 above for the following basie formula:

Unusable Space 2 Unugdble Space . NetCosT of BarePoje Carrving
Factor = 3 X Pole Height X Number of Atachers X Charge
' Rate

PMSee discussion on Unusable Space at Section TV above,

Moy all ocating the cost of nsable space for telecommunications carriers, see discussion
at paragraphs 80-82 above {or the following basic formula:

Usabie Space Ouenpied by Affachment Tozal Tsable Space Net {ost: Carrving
Space - Total Usable Space - "X Pole Height - X of Bare X Charge
Faetor Pole Hate

Mgee discussion on Usable Space at Section IV above.
' See ATET Repiv at. 15.

M5ee, e.g, Bell Atlantic Comments at 4 Colorado Springs Ufilities Comments at 4 SB(
Comments at 20-30; USTA Comments at 10, '

819 & . . - R T o -
P Gee American Electri ¢, et al., (85 Docket No. 97-98 Comments af 49-45.
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for replacement costs designed to maximize pole attachment rates *?
2. Discussion

1102 We agree with cable operators and telecommurnications carriers that the continued.
use of a clear formula for the Commission’s rate determination is an essential element whern partiss
negotiate for pole attachment rates, terms and conditions.™ We think that a formula-encompassing

-these statutory Girectives of how pole owners shouid be compensated adds certainty and clarity to
negotiations as well as assists the Commission when it addresses complaints. We conclude that the
addition of the unusable and usable space factors, developed to implement Sections 224(e)(2) and
(e}3), is consistent with 2 just, reasonable, and nondiscrimimatory ' pole attachment rate for
telecommunications carriers.  We affirm the following formuiz, to be used to determine the
maximum just and reasonable pole attachment rate for telecommunications carriers, including cable
operators providing telecommunications services, effective February &, 2001, encompassing the
elements enamerated in the law:

Maximum = Unusabie Space Factor + Usable Space Factor
Rate .

- C.Application of Pole Attachment Formula to Conduits
1. Background

1103 Conduit systers are structures that provide physical protection for cables and also
allow new cables to be added inexpensively along a route, over 2 long period of time, without
having to dig up the streets each time a new cable is placed. Conduit systems are usually multiple-
duct structures with standardized duct diameters. The duct diameter is the principal factor for
determining the maximum number of cables that can be placed in a duct.  Conduit i¢ included in
the definition of pole attachments,” therefore, the maximum rate for a pole attachment™ in a
conduit for telecormunications carriers must be established through separate allocations relating to
unusable space™ and usable space.™ In the Nosice, the Commission sought comment on the
differences between conduit owned and/or used by cable operators and telecommunications .carriers

M See, ez, 10G Communications Repi\‘ at 26*'27,. NCTA Reply at 6-8
:au‘%,@ eg, USTA Reply at 2, But see GTE Reply at 4-5.

LT US.Co§ 224(0)(4).

YT TS.C§ 224(e)(D).

LT TSRS 224062,

i

=
=9
-1
—~
.
e
!

8.0 § 2240e)).
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and conduit owned and/or used by electric or other utilities™ to determine if there are inherent
differences in the safety aspects or limitations berween the two whicl should affect the rate for
‘these facilities as discussed below.”  The Comimission sought comment on the disifibution. of
usable and unusable space within the conduit or duct -and how the determination for this space is
made.* Where conduit is shared, we sought information on the mechanism for establishing a just
and reasonable rate ™ . ‘ ' '

1.104  Section 224(e)(2) requires that twe-thirds of the cost of the unnsable space be
apportioned equally among all ataching entiies™  In the Notice, the Commission proposed a
- methodology to apportion the costs of unusable space among attaching entities.”™ The following
formula was proposad as the methodology to determine costs of unusable space in a conduit:

* Net Linear Costof Carrying
Unusable Conduit Space X - Charge Rate
Number of Attachers '

Conduit Unusable
Space Factor —

G El_\;v
=y

In the Notice, the Commassion also sought comment on what portions of duct or condait are

‘unusable” within the ierms of the 1996 Act™ The Commission proposed that 2 presumpiive

ratjo of usable ducts to maintenance ducts be adopted to establish the amount of unusable
333 -

space.”

1105 Section 224(e)(3) states that the cost of providing usable space shall be
apportioned according to the percentage of usable space required for the entity using the
conduit.™  Usable space is based on the number of ducts™ and the diameter of the ducts

PThe issues regarding conduif systems were initially raised by the Commission in the
Lole Aitachment Fee Notice, 12 FOC Red 7449 at paras. 38-46,

327_:’\%)1‘«]’(:(:; 12 ¥CC Red at 11738, para. 36,
8% 7

R4 T

T US.C § 22400)(2),

P Notive, 18 FCC Red at 11740, para. 40.
32 7 4

333 T

LT TS.CO§ 224063,

Do)
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contained in a conduit™ In the Pole Amachment Fee NoticeV the Commission sought
comment on a preposed conduit methodology for use in determining a pole attachment rate for
conduit under Section 224(d)(3).™* In the Norice, the Commission sought comment on a
proposed half-duct methodology for use in a proposed formula fo- determine a conduit usable
space factor,”™ The proposed usable space formula under Section 224(e)(3) for pole attachments
in conduits is as follows:

Conduit 1 1 Duct | Net Linear Cost of Carrying

Usable = 2. X Average Number of X Usabie Conduit X Charge
Space ' Ducts, tess Adjustments Space Rate -

Factor : - for maintenance ducts

In"the Norice, the Commission sought comment on the half-duct presumption’s dpphcablhw to
determine usable space and to alfocate costs of providing usable space 10 the telecomumunications
carrier.”*® The Commission also sought comment on how its proposed conduit methodo} logy
impacts determining an appropriate ratio of usable to unusable space within a duct or conduit. 3

1106 As with poles, defining what an attaching entity is and establishing how to
caleulate the number of attaching entities in conduit is critical, Consistent with the half-duct
cenvention proposed in the Fole Atrachment Fee Notice,™ the Commission stated that each
entity using one half-duct should be counted as a separate attaching eniity.® The Commission
sought comment o this method of counting attaching entities for the purpose of aliccating the

PINESC defines the term "duct” as a singie enclosed raceway for condnctors or cable.
NESC at Section 32,

M Notice, 12 FCC Red at 11739, para. 38,

B Pode Attachunent Feoe Notieg, 12 FOC Red 7449 at paras. 43-46,
T TS.CO§ 20403,

P Notice, 12 FOC Red at 11739, paza. 38,

MI1a at 1]'7.”89*4(}, para. 39.

M Idat 11740, paze. 40.

¥ Pole Attachment Fee Notice, 19 FOC Red 7449 a1 para. 45

mf\bz‘j{:ﬁﬂ, 12 FCC Bed at 11740, para. 41,



.Fe&é.raIHComfﬁuﬁitations Cbxﬁmission e FCC98-20

cost of the unusable space consistent with Section 224(¢).™ The Commission also sought
comment on the use an attaching entity may make of its assigned space, including allowing
others to use its dark fiber in the conduit.™

2, Discussion

a.Countng Attaching Entities for Purposes of
~ Allocaring Cost of Other than Usable Space

1.107 - For the purpose of :allocating the cost -of unusable space, #CG Communications
states that each party that actually installs one or more wires in a duct or duct bank should be
-counted as a single attaching entity, regardiess of the number of cables installed or the amount of
duct space occupied. ™ Section 224(e)(2) states that the costs of wnusible space shall be
aliocated ". . . under an equal apportionment of such-costs among all attaching entities.”™’ We
agree that each party that actually installs one. or more wires in a duct or duct bank shounld be
counted a$ a single attaching entity, regardless ‘of the numiber of cables instalied or the arnount of
duct space occupied. The statutory preference for clarity is preeminent and we perceive no
generally applicable method that does not invoive complexity and confusion other than counting
each entity within the conduit system as a separate attaching entity.

b. - Unusable Space in a Condutt Svstem

1.108  Carclina Power, et al., assert that the only usable space is the duct ftself, because
the surrounding structure and suppertive infrastructure of the duct is the unusable space ™ To
. allocate the cost of the unusable space, they arcue that two-thirds of the costs involved in
comstructing a conduit system should be apportioned among attaching entities.”® These utlity
conduit ewners reason that the structure surrounding a conduit system-exists to make other parts
of the system usable in the same wayv that unusable portions of a pele exist to make other parts of

B4 f A
7

#8800 1CG Communications Comments at 58, see also Edison Electric/UTTC Comments at
RY, Bur see Ameritech Comments af. 15.

HUT TR § 224D

Marolinag Power, et al., Comments at 16; see aiso American Electric, ot al., Cornments

ar 53.

M hese costs typically include obtaining permits, excavating rock, shoring trench sides
and treating subsarfaces. Caroling Power, et al,, Reply af 6,
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the pole usable ™

1.109 USTA argues that although unusable conduit space differs from unusable pole
space in the way it is created, it is possible to allocate the costs of unusable space.” According
to USTA, space in a conduit is unusable because it either is reserved for maintenance or has
deteriorated.” The record demonstrates that in some conduit systems not all of the ducts are
used; one duct may simply be unoccupied or another may be reserved for maisitenance ™ We
conclude that if a maintenance duct is reserved for the benefit of all conduit occupants, such
reservation renders that duct unusable and the costs of that space should be allocated to those
who benefit from it. To the degree space in a conduit is reserved for a maintenance or
emergency-circumstances, but not generally used, it should be considered unusable space and itg
costs allacated appropriately as entities using the conduit benefit by the space.

1110 Commenters represeniive of all industries suggest that no unusable SpaCe exists
in a conduit system.™ We disagree. There appedr to be two aspects 1o the unusable space
within conduit systems. First, there is that space involved in the construction of the systefr,
without which there wouid be no usable space.™ Second, there is that space within the systam
which may be unusable after the system is constucted. We agree with Carolina Power, et al.,
that the costs for the construction of the system, which allow the creation of the usabie space,
should be part of the unusable space allocated among attachin ¢ entities.® We also agree with

USTA™ 1o the extent that maintenance ducts reserved for the benefit and use of all attaching

BCarolina Power, et al,, Comments at 16; see also American Hlectrie, et al., Comments
at 53

L Gee USTA Comments af 4-5.
58y ey . L -
PEUSTA Comments af 4-5.

¥ See g, Bell Atlantic Comments at & GTE Comments at 14; Carolina Power, of al..
el fur , ? 3 2
Reply at 6, Edison Electric/UTC Reply at. 28.

¥ Ameritech Comments at 14, AT&T Comments at 16 (even ducts reserved [or

maintenance and/or emergency purposes are used at fimes and therefore serve an ongoing
purpose); Bell Atlantic Comments at 8 Comcast, et al., Comments af 29 23 Edison
Eiectric/UTC Comments at 29, Bur see Carolina Power, et al, Comments at. 16; TOG
Communications Comments af 53-54;, USTA Comments at 4-5.

PThis space would include the level down to which one must go in order to lay the
system, mneh like one must go up on a pole o reach the usable space there, The costs
associated with creating this porfion of space may  gdenerally inelude trenmching,
excavation, supporting structures, concrete, and backfilling.

PCarolina Power, ot al., Reply at 6-10,
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entites should be considered unusable,™®

LI With Tegard to space in a conduu that 18 d teriorated, the record is less clear, I
4 duct has deteniorated beyond usability, USTA believes it should be counted in the upusable
space category and therefore included in allocation-of costs for unusable space 1o attachers.™
. We disagree. We. are reluctant to require that the costs of space that can not be used by, and
provide no benefit 1o, an existing attaching entity should be allocated Deyond the utility conduit
owner. . In contrast, unusable space on.a pole is largely -attributed to safety and engineering
concerns, adherence to which benefits the pole owner.and attaching entities. Spac'* in a conduit
that has deteriorated serves no benefit to the existing rate-paying attaching entities. Deteriorated
. duct creates space.that has been rendered unused by the uiility. - If such space could. with

reasonab]e effort and expe nse, be made available, the space is usable and not unuesable.

¢ Half-Duct Presumption for Determining Usable Conduit Space

1112 Certain telecommunications = carriers support the - - proposed  half-duct
methodology for determining .a conduit rate for usable space.” Bell Atlantic and GTE agree
with the simplicity and efficiency of our proposed formula, while SBC SUPPOILS 1t applicability
to telecornrnunications carriers as well as cable operators because it is based on "actual figureg
and presumptions that attempt to approximate actual figures.™ GTE estimates that the average
conduit consists of four ducts. GTE further indicates that consideration of the variations in duct
cGiameter ", . . would unduly complicate the. formula with even more non-public data, resulting in

BISTA Comments af 4-5.

¥ As we explained in the Pole Atachment Fee Notice ai para 45

Hifa urzlm reserves ome duct for maintenance, and if the attacher has the right to
utilize that reserved space in the event of- a cable break or benefits in any way
{rom the reservation of that space, that reserved duct wonld be considered
unusable space. In that event, it is necessarv.fo include an ‘adjustinent for
reserved ducts' element in the formula to reduce the aver age number of ducts in
the denominator of the ocoupied space component of the formnla.  The
adjustiment [or reserved ducts element would be the number of reserved ducts that
all aftachers have the right fo nse in the event of a cable break or that they
otherwise receive benefit {rom in any other way. If the attacher has 10 right to
use that space or receives no bemefit from that duct, we propose that the
denominator should not be reduced,

854 ey 'x ~
% See USTA Comments af 4-5,

"MBell Atlantic Comments at & GTE Comments at 14; KMC Telecom Comments at &
SBC Comments at 30.

MISBC Comments ai 31 (emphasis 11 original).
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additional pole attachment disputes.™® SBC states that the half-cuct methodology will adjust
easily to telecommunications carriers that may use copper facilities that occupy an entire duet.*®

_ 1.113° Other telecommunications carriers and some cable cperators oppose the use of
the ‘half-duct methodology asserting that it creates too large & presumption of usable space,
resulting 1n rates that could result in an unreasonably high pole attachment rate.”™ Sprint, on the
other hand, opposes the methodology, indicating that due to the likelihood of damaging existing
cables, it-does not allow another cable through a duct where there are no mner-ducts. ™ Sprint
states that-once an attacher uses an empty duct, 100% of the space has been effectively nsed,

1.114  Electric milities oppose the half-duct methodology, stating that electric and
communications cable cannot share the same duct due to practical and safety concerns as.
evidenced by the NESCY  Generally, the eléctric utilities state that safety considerations
compe! differences berween electric utility and other conduit systems.*®  American Electric, et
al., indicate that underground conduit is often used by the electric utilities solely to hold
conductors that carry high voltage electric current.™®  Further, they state that the difference
" between electric utility conduit systems and other conduit systems makes it impossible 1o
develop a uniform conduit formula that is equally applicable to electric and telephone utility

CGTE Comments at 14.
BSBC Comments af 30-81

PEATET Comments at 22, Reply at 1819 & 25; 10G Communications Comments ai ts
Reply at 21,24-25; NCTA Comments at 25; NCTA (S Docket 97-98 Comments at 34 TCI
(3 Docket 97-98 Comments at. 16; Time Warner Cable CS Doclket 97-98 Comments af 28,

365 + ' o . - . . .
“The term "inner-duct gemerally refers to small diameter pipe or tubing placed inside
conventional duct to allow the installation of multiple wires or cables.

"MSprint Comments in €S Docket 97-98 at 11

M7 S0 American T ectric, et al, Comments at 54, Duguesne Light Comments at. 49.52;

Ohio Edison Comments at 47-44; Uniop Blectric Comments at 41-46 (citing NESC Rule
b o

341(A)0) which states: Supply, control and communication cables shail 1ot be installed

in the same doct unless the cables are maintained or operated by the same utilizy).

68 A mieri ey Fleciric, et al, Comments at 55 Davion Power Comments at 3. Eiddison
Electrie/ITTC Replv at 20.

360 - . —— T
M American Electrie, et al., Comments at 55-57.
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conduit systems,”™ NCTA replies that utzlmes have not demonstrated that sharing of conduits
between telecommunications carriers and electric utilities poses significant safety risks.”” Some
electric utilities claim that they de not have the information necessary to apply the formula and
that the methodology is inappropriate for the pricing of access to electric utility’ conduit.””
Specifically, the electric utilities clairy that they cannot "readily determine the nmumbe I Of feet of
conduit or the numiber of ducts deployed or available in their system.m '

1115 We " adopt our proposed rebuttable presumption - that -2 cable or
telecommunications attacher -occupies a half-duct of space in order to determine a reasonable
conduit attachment rate.  We note that the NESC rule telied on by the electric utilities does not
prohibit the sharing of space between electric and-commmunications. Rather, the rule conditions
the sharing of such space on the maintenance and operation being performed by the utility. ™™
We continue (o believe that the half-duct methodology is the "simpiest and most reasonable
approximation of the actual space occupied by ap attacher."™® This method, patterned after the
one used by the Massachusetts Department of Public Utlities {"MDPU", 7 aliows for
determining the cost per foot of one duct and then dividing by two instead of actual]v measuring
the duct space occupied. The MDPU finds, and-we agree, that this method is reasonable. because
an attachier’s use of a duct does not preciude the use of the other half of the duct so the attacher
shouid not have to pay for the entre duct. In sitations where the formula is inappropriate
because 1t has been demonstrated that there are more than two users in the conduit or. that one
particular attachment occupies the entire duct, so as io. preciude another from using the duct, -our
‘half-duct presumption can be rebutted. If a new entity is installing an attachment in 2 previously
imoccup:ed duct, we believe that such entity should be encouraged to place inner-duet prior to
placing its wires in the duct.

d. Conduit Pole Artachment Formula

% A merican Tiectric, et al, Comments at 55.
"INCTA Reply at 23.
372Amerj._uam Eiectrie, et al,, Comments at 52-53; Bdison Electric/UTC Comments at 98,
T American Electric, ot al., Comments in CS Docket §7-98 af 83,

SENESC Rule 84 ICAYG) states that: "Supply, control, and communication cables shall
not be installed in the same duct uniess the cables are maintained or operated- by the
same nfilify."

8 Pole Amachment Fee Norice, 12 FOC Red 7449 at para. 40,

Y See Greater Media, dnc v New Enpgland Telephone and Telegraph, Massachusetts
D.P.T. 61-218 (1992,
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1116 We believe that a formula encompassing statutory directives of how utilities
should be compensated for the use of conduit.adds certainty and clarity to negotiations as well as
assists the Commission when it addresses complaints.  ‘We conclude that the addition of the
conduit unusable and conduit usable space factors, developed to implement Section 224(e)(2)¥
and Section 224(e)3)," is consistent with a just, reasonable, and nondiscriminatory pole
attachment rate for ielecommunications carriers in conduit.’™ We adopt the following formula to
be used to determine the maximum just and reasonable pole attachment rate for
telecommunications carriers in a conduit system, effective February 8, 2001, ericompasses the

elements enumerated in the law:

Maximum Conduit Conduit : Conduit
Rate Per Net Linear Foot = Unusable Space Pactor  +  Usable Space Factor
D. Rights-of-Way
1 Background

L.I17 The amended Section 224(ay4) of the Communication Act defines "pole
attachment" to inclede ", . . right-of-way owned or controlled by autility.” The Commission has
previously determined that the access and reasonable rate provisions of Section 224 apply where
a cable operator or telecommunications carrier seeks to install facilities in a right-of-way but
does not intend to make a physical attachment to any poie, duct or conduit,™ For example, a

oy allocating fhe cost of unusable space in a conduit for telecommunications
carriers, see discussion at para. 104 above for the following basic formula:

Conduit 2 Net Linear Cost of Carrying
Unusable Space - 3 X . Unusable Conduit Space X Charge Rate
Factor Number of Attachers

376 E L . . . . 3 a . . . v . . .
“For allocating the cost of usable space in a conduit for telecommunications carriers,
see disenssion at para. 105 above for the following basic formula;

I Duet Carrving
Conduit - 1 X  Average Number of X Net Linear Cost of X Charge
Tisahle 2 Dacts, less Usable Conduit Raze
Space Adjustments for Space
- Facior maintenance duets

YT TS.C § 224(e) (1.

W Local Competition Order; 11 PCC Red at 16058107, paras. 1119-1240; 47 T.R.C
§ R24(a)4); see adso AT&T Comments at 18,
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utility must provide a requesting cable operator or telecommunications carrier with “non-
discriminatory access” to any right-of-way.owned or controlled by the utility.™ -An electric -
utility may deny a cable television systemi or any telecommunications carrier access ta its poles,
ducts, conduits and rights-of-way, on a non- -discriminatory basis, where there is "insufficient
capacify and for reasons of .s_dreiy_,_ eliability and generaily appmabi __-Vn_.gmeenng purpc:ses.”sg'_

1. 11& The Commwmm 5 proaeedmcrs and cases crenerally hd'\ffi addressed issues
mvalving phvswa attachments to poles, ducts. or conduits. The Nofice sought information about
the frequency at which rights-of-way rate disputes might arise and the range of circnmstances
that would be involved. ™ We also asked whether :we should adopt a methodology and/or
- formula to defermine a.just and reasonable rate, or ’vxhethe; rights-of-way complaints shouid be -
addressed.on a case-by-case basis.”™ If & methodology “were recommended, the Commission
requested comment on the elements, including any presumptions, zhar could be used to calculate
the costs relating to usable and unusable space ina right- of-way.

1.119 - Generally, cable and telecommunications carriers urge the Commission to
establish 2 set of guiding principlés against which rights-of-way pole attachment complaints
would DE: rewmwed to mumimize the number of disputes to be resolvad through the complaint
process.™  Attaching entity interests assert that, without some form of established methodology
or formula, the parties 10 a pole atachment agreement would be without instruction and the
attaching entity would be at the mercy of the right-of-way owner. %

2. Discussion

1,120 The record indicates there have been few instances of attachmem to a right-of-
way that did not inchide attachment to a pole, duct or conduit.™® Comments of cable OPErators,

T TR0 § 240

MYy USO8 RRA(IY(2).  These considerations were addressed as access issues in the
Local Competition Order: 11 FCC Red at 16068 107, paras. 1119-1240.

® Notice, 12 FCC Red at. 11740, para. 42.

M Id at 11740, para. 43,

¥ 800 ATET Comments at 17- 15; Reply at 20; Bell Atlantic Reply at 27, MCT Reply at
24-25; NCTA Comments at 27-28; Bur see Winstar Cominents af, 11- 1)

*;Hf);S'e(a MCT Reply at. 24-25; Winstar Replv at 6-7.
¥ S eg, American Electric, et al. Comments af 65, Ameritech Comments at 15-16;

Carolina Power, et al, Comments at 16 GTE Comments at 1415 USTA Conaents at
14-35; T8 West (.onmmnts at 14
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telecommunications carriers and utility pole owners confirm that there are too many different
types of rghts-of-way, with different kinds of restrictions placed on the various kinds of rights-
of-way, to develop a methodology that would assist a utility and potential attacher in their efforts
to arrive at just and reasonable compensation for the attachment.™  Such restrictions may also
vary by state and Jocal laws of real property, eminent domain, atility, easements, and from
underlying property owner 1o property owner,’™ - :

1.121  This Order, like the statute and the Local Comperition Order, sets forth gniding
principles to be used in determining what constitules just, reasonable and nondiscriminatory
rates for pole attachments in rights-of-way. The information submitted in this proceeding 15 not
sufficient to enable us to adopt detailed standards that would govern all right-of-way situations.
We thus believe it prudent for the Commission 1o cain experience through case-by-case
adjudication to determine whether additional "guiding principies” or presumptions are necessary
or appropriate.®™  Therefore, we will address complaints about just, reasonable, and
nondiscriminatory pole attachments to a utility’s right-of-way on a case-by-case basis,

Y. COST ELEMENTS OF THE FORMULA FOR POLES AND CONDUIT

1.122 Section 224 ensures a utility pole owner just and reasonable compensation for
pole attachments made by telecommunications carriers.”®  When Congress in 1978 directed the
Commission to regulate rates for pole attachments used for the provision of cable service,
Congress established a zone of reasonableness for such rates, bounded on the lower end by
incremental costs™ and on the upper end by fully allocated costs.™ In the pole artachment

e ed, American Hiectric, et al, Comments at 60 Ameritech Comments -af 15
Carolina Power, ef al., Comments at 16-17.

¥ S, e, American Electric, et al., Comments at 60; Carolina Power, ef al., Comments
at 16-17.

MOther rights-of-way issues were raised in the comments but are outside the scope of
this rulemaking are the subject of petitions of recomsideration, or imvolve Iitigation
relating 1 the access provisions of Section 224, See Gull Power (o er al v United
Stafes, C.A- No. 396 OV 381 (N.D. Fla}  Until such time as the Commission resoives
the pefitions for reconsideration, or a court issues a decision addressing Section 224's
access provisions, the Comumission's decisions continme to provide appropriate guidance
- to both ufility pole owners and attaching entities for the purpose of negotiating pole
attachments,

P T8O 8§ 22400, (@)D, (XD
1977 Senate Ligpors at 19; see also Second Report aud Order, 70 TCC 24 at £

WSee 47 TS.C. § 22X see also 1977 Senate Reporr at 19,
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context, incremental costs are those costs that the uttlity would not have incurred "but for™ the

pole attachments 1n guestion.”™ Fully aliocated tosts refer 1o the portion of operating expenses

and capital costs-that a utility incurs in owning and maintaining poles that are associated with the

space-occupied by pole attachments™  The Commission has noted that, in arriving at an

appropriate rate between these two ‘boundaries, it is important to ensure that the attaching entity
is not charged twice for the same costs, once as up-front "make-ready” costs and again for the’
same costs if they are placed in the COI‘I‘E:SpOI]dlI}U pole line capital account that is used t

determine the recumncr attachnent rate. :

1.123  In regulating pole attachment rates, the Commmswp 1mp1ememed & cost
methodology premised on historical or embedded costs®™¢ . These are costs ‘that 2. firm has
incurred n the past for providing. a good or service and are recorded for Accouniing purposes as
past operating expenses. and de preczatl on. Many parties in this proceeding, as well zs in the Pole
Anachmeni Fee Notice proceeding ™ advocate extension of historical costs, while a number of
parties advocate that the Comrmssmn adopt a forward-looking econemic cest-pricing {"FLEC™)
methodology for pole attachments. ™ Forward- looking cost methodologies seek to consider the
costs that an entity -would incur if it were to construct facilities now to provide the good or
service at i1ssue,

1124 We did not raise the issue of forward looking costs in the Notice in this
proceeding. While we do not prejudge the arguments.raised by the commeénters, we decline o
address at this time proposals to shift o a forward looking cost methodology. Accordingly, we
will continue the nse of historical costs in our pole attachment rate methodo logy, specifically as
it 1s applied to telecommunications carriers and cable operators providing telecommunications

ervices.

VI IMPLEMENTATION AND EFFECTIVE DATE OF RULES
1,125 ection 224{e}4) states that:

[tihe regulations under paragraph (1) shall become effective 3 vears after the date of
enaciment of the Telecommunications Act of 1996, Any increase in the rates for pole

1977 Senate Re wart &t 1Y, see also T2 FOC 2d art 62,
1977 Benate Beport at, 19-20.
H090 POC 24 at 66, pare. 15

INCTA €S Docket No. 97-98 Comments at 3, Replv at 12-19 USTA (8 Docket No. 907
98 Reply at 5-6; U8 West Comments at 2

M8 S American Flectric, et al, Comments at 11-18, (S Docket No. §7-98 Commients at
14-95; Edison Electric/UT( Cmmmmm at. 8, Reply at -7



Federal Communications Commission FCC98-20

attachments that result from the adoption of the regulations required by this subsection
shall be phased in equal annual increments over a period of 5 years beginmng on the
effective date of such regulations. ™ : _ :
Because ‘the 1996 Act was enacted on February &, 1996, Section 224(e)(4) requires the
Commission to implement the telecommunications carrier rate methodology beginning February
&, 2001, ‘ ' ' -

1126 Tke Commission proposed that the amount of any rate increase should be phased
in at the beginning of the five years, with one-fifth of the total rate increase added each year.
The Notice sought comment on our proposed five-year phase-in of the telecommunications
carrier rate. It also sought comment on anv other proposals that would equitably phase in the

telecommunications carrier rate within the five years aliotted by Section 224(e)(4) ¥

1127 Commenters request. that the Commission clarify its phase-in requirement by
specifying when the first phase~in increase is to begin or when the first annual increment should
go imo effect. USTA notes an ambiguity regarding the Commission's proposal that the
increment be added 1o the rate in each of the subsequent five vears.”? USTA’s concern is that the
Commission’s proposal gives the impression that the phase in would not occur until after the first
full year Section 224(ej(4) applies, or February 8, 2002. MCI requests that the Commission
clarify that the five-year phase-in pertains to any rate increase resulting frem the absorption of
unusable costs by telecommunications carriers. It asks that the Commission affirm that Congress
intended only rate increases 1o be phased in and not rate changes or reductions.*® New York
State Investor Owned Electric Utilities offer a plan to implement the phase-in whereby the
billing rate would be calculated by-applying 1/5, 2/5, 375, and 4/5 of the difference between the
current Section 224(d)(3) rate and the new Section 224{e) rate calculated each vear and adding
that amount to the incremental Section 224(8)(3) rate.*”

1128 SBC further recommends that the Commission provide explicit procedures for
this phase~in in order to.avoid disputes over interpretation of Section 224(e)(4)'s requirement, **
It recommends that the amount of the increase be calculated based on the data available in the
previous year, the year 2000, and that the amount of the increase not be recaleulated during the
five year phase-in. SBC requests that 2 full share be added in 2001, even though the carrier rate

W4T TS.C§ 204()(4)

W Notice, 12 FOC Red af 11741, para. 44.

WTSTA Comments at 15.

MCT Comments at 23,

WiNew York State Investor Owned El (-*.cr.ri('.U1‘:ﬂities; Comments at £7.

MSBC Comments at. 35-30,
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is not effective until February 8, 2001, and that after the fifth vear, for the year 2006, rates be
calcufated in accordance with the carrier formula, including any changes in data through the end-
of the five year period.- :

1.129 - 'We conclude that the statutory language is explicit in requiring that any - increase
in the rates for pole attachments shall be phased-in in equal annual increments over five years
beginning on the effective date of such regulations.*™ We clarify that the language “beginning
on the effective date of such regulations” refers to February & 2001, or five vears after the
enactment of the 1996 Act, -We find New York State Investor Owned Electric Utilities” plan to
implement the phase-in consistent with the Commission’s requirement that the increases be
phased-in in equal increments over five years, ‘with the goal to have the entire amount of the
increase implemented within five years of February 8, 2001.%¢ ' :

1130 We affirm that the five-year phase-in is to apply to rate increases only and that
the amount of the increase-or the difference between the Section 224(d) rate and the 224(¢e) rate
shall be applied annuaily until the full amount of the increase is absorbed within five years of
February 8, 2001.%" Rate reductions are not subject to the phase-in and are to be implemented
immediately. :

VII.  FINAL REGULATORY FLEXIBILITY ACT ANALYSIS

1,131 As required by the Regulatory Flexibility Act {"RFA"),** an Initial Regulatory

W See Carolina Power, et al, Comments at 17, GTE Comments at 15 and Bdison

Electrie/TTC Comments at 31.

For example, if a telecommunications provider pays a Section R24(3)(3) rate on
Febraary 7, 2001 of $5.00 per pole and application of the new formula pursuant to
Section 224(¢) produces & rate of $7.00 per pole, the difference or increase of $2.00 per
pole would be applied in five apnual increments of $0.40 (or 20%) until the full amount
of the increase is reached in the vear 2005, The rate per pole for each vear should be as
follows: '

Beginning Felruary 8 2001 55.40
Beginning Fehruary 8, 2002 85.80
Beginning February 8, 2008 H6.20
Beginning February 8, 2004 50.60
Beginning February 8, 2005 700

WiSee Cont, Bpr at 99,

WeGen 5 U.S.C. § 603, The RFA, see 5 T.S.C § 601 ef seg., has been amended Dy the
Contract With America Advancement Act of 1096, Pub. L. No. 104-121, 110 Stat. 847
(3996) CCWAAA™.  Title 11 of the CWAAA is the Small Business Regulatory
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Flexibility Analysis ("IRFA") was incorporaied in the Notice.*® The Commission sought written
public comment on the proposals in the Notice including comment on the IRFA. The comments _
received are discussed below. This present Final Regulatory Flexibility Analysis ("FRFA™)
conforms to the RFA =

1. Need for, and Objectives of, the Order

1132 Section 703 of the 1996 Act requires the Commission to prescribe reguiations o
govern the charges for pole attachments used by telecommunications carriers to provide
elecommunications services. The objectives of the rules adopted herein are, consistent with the
1996 Act, to promote competition and the expansion of telecommunications services and to
-reduce bammiers to entry into the telecommunications market by ensuring that charges for pole
attachmenis are just, reasonable and nondiscriminatory. ' 3

2. Summary of Significant Issues Raised by Public Comments In Response
te the IRFA ' -

1,133 Nocomments-submitted in response to the Notice were specifically identified by
the commenters as being in response 1o the IRFA contained in the Norice, Small Cable Business
Association ("SCBA"} filed comments in response to the IRFA contdined in the Pole Attachment
Fee Norice, and, to the extent they are relevant to the issoes in this proceeding, we incorporate
them herem by reference. SCBA claims in its IRFA comments that, because of the statutory
exclusion of cooperatives from the definition of utility, Section 224 does not minimize market
entry barriers for small cable operators.”’ According to SCBA, the IRFA in the Pole Attachment
Fee Norice fails to consider this issue.*?

3. Description and Estimate of the Number of Small Entities To Which
Rules Will Apply

1.134  The RFA generally defines a "small entity as having the same meaning as the
terms "small business,” "small organization.” and "small governmenzal jurisdiction.”” In

Enforcement Fairness Act of 1096 ("SBREFA™),

W Notice of Proposed Rulemaking (S Docket No. 97-151, 12 TCC Red 11725, 11741-51,
paras. 45-74 (19497,

HWGee 5 TS 8604
USCBA TRFA Comments in S Docket. No, 97-08 a+ 2.
4]2Id

%5 1.8.C 8 6016,
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addition, the term "small business” hag the same meaning as the term small business concern

- under the Small Business-Act™ A "small business concern™ is one that: A{1)isindependentiy -
owned and operated; (2) is not dominant in its field of operation; and (3) satisfies any additional.
criteria established by the Small Business Admumistration {"SBA")."Y For many of the entities
-described below, the SBA has defined small | Dumes: Cdt{-}c’OI']ES tnrouvh Sbandard Indusmal
'C]aSSIf]CElUOD ("SIC codes. : P

a Utlifies

-1.135 Many of the dB"ESIOHS and rules ado;ated herein may have a swmflcam gffect on
2 substantia) number of utlity cormpanies. Section 224 defines a "utility” as "any person who is
a local exchange carrier or an eleciric, gas, water, steam, or other public atility, and who owns or
controls poles, ducts, conduits, or rights- -of-way used, in whole or in part, for any wire
communications. Such term does not include any raiiroad, anv person who is cooperatively
organized, or any person owned by the Federal Govérnment or any State.," The SBA has
provided the Commission with a list of utility firms which may be effected by this rulemaking.
Based upon the SBA's list, the Commission concludes that all of the foliowing types of utility
firms may be affected by the Commission’s implementation of Secuon 224,

(1) Elecrric Uriliu’es (SIC 4911, 4931 & 4939,;

1.136 Electric Services (SIC 4911}, The SBA has develcped a definition for small
electric utility firms.®® The Census Bureau reports that a total of 1379 electric ufilities were in
operation for at feast one year at the end of 1992, According to SBA, a small electric utility is an
entity whose gross revenues did not exceed five million dollars in 1992.*7 The Census Bureau
reports that 447 of the 1379 firms hsted had total rev.anuesbe low five million do]]drs.‘”s

5 TR.G § 601(8) (incorporating by relerence the definifions of "small business
copeern” in 15 US.C §632). Pursuantto 5 TS.C § 601(3), the statntory delinition of a
small business applies "unless an agency, after consultation with the Office of Advocae ¥
of the Small Business Administration and after opportunity for public comment,
establishes one or more ‘definitions' of such term which are ¢ appropriate to the activities
ol the agency and publishes such definitions in the Federal Register."

Small Business Act, 15 T.S.C & 632,

T xecntive Office of the Pzw&em Office of Management and Budget, Standard
Industrial Classification Manual (1987).

Y15 CEFR § 121201
YSU.S. Department of Commerce, Bureau of the Census, 1492 Economic Census Indnstry

and Enterprise Receipts Size Report, Table 213 (Bureau of Census data under contract. to
the Office of Advocacy of the SBA).
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1,137 Electric and Other Services Combined (SIC 49571], The SBA has classified this
entity as & utility whose business is less than 95% electric in combination with some other type
of service."” The Census Bureav reports that & total of 135 such firms were in operation for at
least one year at the end of 1992, The SBA’s definition of & small electric and other services
combined utility is & firm whose gross revenues did not exceed five million dollars in 1697 420
The Census Bureau reported that 45 of the 135 firms listed had total revenues below five million
dollars.**! ' : '

1.138  Combination Utilities, Not Elsewhere Classified (SIC 4939}, The SBA defines
this utility as providing a combination of electric, gas, and other services which are not otherwise
classified ™ The Census Bureau reports that 2 total of 79 such utilities were in operation for at
least one year at the end of 1992, According to-SBA’s definition, a small combination utility is a
firm whose gross revenues did not exceed five million doflars in 1992.® The Census Bureau

reported that 63 of the 79 firms listed had total revenues below five million doliars,**

(2)Gas Production and Distriburion
(SIC 4922, 4923, 4924, 4925 & 4932)

1138 Naturgl Gas Transmission (SI1C 4922). The SBA's definition of a natural gas
transmitier is an entity that is engaged in the transmission and storage of natural gas.™ The
Census Bureau reports that a total of 144 such firms were in.operation for at least one year at the
end of 1992, According to SBA’s definition, a small natural eas transmitter is an entity whose
gross revenues did not exceed five million dollars in 1992, The Census Bureau reporied that
70 of the 144 firms listed had total revenues below five miilion dollars. ¥’ '

9 Qe oy e note 416.
3 CFER § 121.201.
L See supra note 418
E Spe supra note 416,
,;.9,:‘513 CFR § 127.201
4 See supra note 418,
5 See suzpra note 416,

13 CEIL § 121201,

2y ] . e
7 See spra note 418,
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1140 - Namral Gas Tmnsmzsvzon and Distribution-(SIC 4923}, The SBA has classified
this entity as a utility that transmits and distributes natural gas for sale.*” The Census Bureau -
reports that a total of 126 such entities were in operation for at least one vear at the end ‘of 1992,

The SBA’s definition of a small natural gas transmitter and distributer is a firm whose- gross -
revenues.did not exceed five million dollars.”” The CensusBurean reported that 43 of tbe: 126
firms listed had total revenues below five million dollars. ' '

114D Nawral Gas Distribution (S1C 4924). The SBA defmeq a natural gas distributor _
as-an entity that dxstutes natural gas for sale,

BB, supra note 416,
€21 (F R & 127.201.

R See supra nowe 418,



